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Executive summary
The United Nations human rights treaties fulfil a central func-

Religion-based
reservations

Treaty Bodies set up to monitor and promote compliance with

The practice of entering reservations to the UN human rights

Reservations to the core human rights treaties, entered at the

the treaties, States take steps over time to bring national laws,

treaties and the validity of those reservations remain, in a legal

time of ratification, are extremely widespread and, because they

processes and practices into line with universal norms.

sense, highly controversial. Politically too, the practice raises

have direct implications for a State's obligations under interna-

If one looks at which articles and provisions of the CEDAW and

crucial questions about the universality of human rights, and

tional law, have real and immediate consequences for the level

CRC have attracted the most religion-based reservations, it is

conversely, about cultural and religious relativism.

of protection afforded to human rights at the domestic level.

again clear that any questions touching upon society, and the

partially, the scope of application of the treaty in domestic law.

If a given treaty, or article within a treaty, is the subject of a

Reservations based on religion, belief or religious tradition fea-

So, for example, a State may make a general reservation to only

large number of reservations, it is clearly suggestive of a per-

ture, are present to varying degrees, in all seven of the core UN

accept obligations under a treaty insofar as those obligations

ceived incompatibility between the rights concerned and the

human rights conventions.

are compatible with the tenets of a given religion; or may make

cultural norms or religious sensibilities of certain States. The

a partial reservation to limit the application of a certain article

presence of reservations, in other words, reinforces the argu-

The treaties that have attracted both the highest number of

aim to regulate the equal rights of men and women in the family

of a convention.

ments of cultural relativists; while the withdrawal of reserva-

overall normative reservations and, within that picture, the

(article 16). Under article 16, the most reserved sub-provisions

tions, or the decision of a certain State to accede to a convention

highest number of religion-based reservations, are CEDAW

are those that concern equality rights between men and women

These reservations have a significant negative impact on the

without reservations in the first place, is a powerful indicator of

(440 reservations, over 60% of which are inspired by religion or

during marriage and after its dissolution, followed by sub-pro-

on-the-ground enjoyment of human rights. If a State does not

'the march of universality.'

belief) and the CRC (425 reservations, almost 50% of which are

visions that grant the same personal rights to husbands and

system. By voluntarily acceding to those treaties, States bind
themselves into a comprehensive framework of human rights
obligations. Then, working in dialogue and cooperation with the

However, when acceding to international human rights treaties,

have not entered any reservations to the general ideas of equality of between men and women in the ICCPR and the ICESCR,
for example, more granular pronouncements of the same ideals in the CEDAW Ñ i.e. equality in the family sphere Ñ have

States often enter 'reservations' that limit, either generally or

attracted a significant number of religion-based reservations.

traditional roles of men, women and children therein, act as a

consider itself fully bound by a treaty to which it is Party, or does

'lightening rod' for such reservations.
For example, the provisions of the CEDAW that have historically
attracted the most religion-based reservations are those that

religion-based). The ICCPR has the third largest total number

wives (i.e. the right to choose a family name, a profession and

not consider itself bound by a certain article(s) of that treaty,

A desire to win this argument - to demonstrate the inalienable

of reservations (354), but, unlike the CEDAW and CRC, only a

an occupation), equal rights and responsibilities for men and

then it is unlikely to take the necessary steps, at domestic level,

and universal nature of human rights - explains the strong op-

small number of those (10%) are motivated by religious con-

women with regard to guardianship, ward-ship, trusteeship and

to fully respect, protect or promote the right(s) in question.

position, amongst many State officials, UN experts, NGO repre-

siderations. Muslim-majority States are most likely to enter

the adoption of children, and equal rights and responsibilities

sentatives, and academics, to reservations to the international

religion-based reservations, however they are far from alone:

as parents.

human rights treaties.

such reservations have also been entered by Catholic-majority

Between 2014-2016, the Universal Rights Group (URG) led a
major international project to map all reservations to the core

States from Western Europe, Eastern Europe, Latin America

Regarding the CRC, historically, most religion-based reserva-

human rights conventions, and to better understand the extent

However, another reading of reservations is that they can be a

and the Pacific, as well as by Jewish-majority, Hindu-majority,

tions have been placed on article 21, which regulates the adop-

and nature of these key checks on the universality of human

useful political tool - a means through which States can dem-

and Buddhist-majority countries from Asia and the Middle East.

tion of children (this article has received 46 reservations - some

rights. As part of the project, the URG was particularly interest-

onstrate their commitment to human rights by acceding to a

ed in identifying and analysing reservations that are - or appear

treaty even where they may face strong domestic opposition to

URG's analysis reveals two particular patterns. First, perhaps

to be - motivated by doubts, on the part of the reserving State,

some of the treaty's individual provisions.

not unexpectedly, there is a close relationship between the is-

as to the compatibility of the treaty in question with certain religious or belief systems.

_
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SCR and Universal Declaration of Human Rights. Whilst States

A 'barometer' of
universality?

tion in the global human rights promotion and protection

of them subsequently withdrawn - entered by ten States).

sue area of a treaty and the prevalence of reservations based
Thus, through reservations, the international system is able

on religion. Treaties that penetrate more squarely into societal

Withdrawal of
reservations

to ensure the fulfilment of the obligations (i.e. the State only

issues and/or the private sphere, for example, the CEDAW, CRC

URG's analysis found that questions over compatibility of trea-

accepts those obligations it realistically intends to fulfil), while

and CRPD, have attracted most religion-based reservations.

ties or treaty provisions with religious belief, doctrine or dogma,

binding a State into a process through which it can begin the

Reservations to the CAT are the possible exception to this pat-

In a trend with important positive implications for the uni-

are by far the most frequent reason, justification or basis for

process of implementing the obligations it accepts, in coop-

tern. Here, religion-based reservations deal mainly with differ-

versality of human rights and the determination of States to

States' decisions to enter reservations to the UN human rights

eration with the relevant Treaty Body. This, in turn, enhances

ent religious-cultural views on punishment.

strengthen their commitments and obligations under interna-

treaties. Indeed, religion-based or religion-influenced reserva-

the likelihood of the State improving human rights policy and

tions account for over 40% of all reservations to the core inter-

practice at the national level, and, eventually, at the interna-

Second, there is a correlation between the style of treaties and

withdrew religion-based general reservations to the core UN

national human rights treaties.

tional level (i.e. by subsequently withdrawing its reservations

the prevalence of religion-based reservations. The CEDAW,

human rights treaties (all but two of the lifting States are mem-

and/or ratifying other conventions). Proponents of this latter

CRC, CAT and CRPD are often regarded as 'implementing trea-

bers of the Organisation of Islamic Conference), and 19 States

view therefore see reservations as part of a necessary political

ties' as they include more detailed provisions with regard to the

lifted religion-based specific reservations (17 OIC States, plus

'trade-off' or as a 'necessary evil.'

general ideals and principles already present in the ICCPR, ICE-

Mauritius and Singapore).

tional human rights law, between 1991 and 2012, nine States

_
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One key lesson that can be gleaned from the case studies is
•

During their interactive dialogues with States Parties, and

With one exception, all lifted general reservations related to the

that a decision to withdraw a reservation, including religion-

CRC (three cases) and the CEDAW (5 cases).

based reservations, must - like the decision to enter them in the

in their concluding observations, Treaty Bodies should en

first place - be driven by domestic political dynamics, debate

gage in a substantive exchange about the justification of

Regarding reservations to specific articles, 62 were lifted from

and reform. The decision cannot and should not be imposed

standing reservations, and the relationship between rel-

the CRC, 43 from the CEDAW, 9 from the CAT, and 4 from the

from above. That is not to say that the international commu-

evant treaty provisions and the contemporary domestic sta-

ICCPR.

nity should not play a role. It should. But that role must be to

tus quo as it pertains to relevant issues of religion, belief,

encourage and press the relevant State to begin or intensify a

culture or tradition.

process of domestic political discourse, debate, reflection and

The politics of
reservations

reform - involving all relevant domestic stakeholders and the

•

Based on that exchange, Treaty Bodies should build on

general public - in order to create the conditions for a possible

existing good practice by encouraging and lending support

withdrawal. Indeed, any attempt to force or pressurise a country

to domestic processes of consultation, reflection and,

to withdraw a reservation, especially if that reservation touches

potentially, reform; and by referring States Parties to rele-

Reservations are often presented and analysed from a purely

upon sensitive matters of religion and tradition, and has the

vant cases studies (e.g. other States Parties that have suc-

legal perspective; and yet they are inherently and acutely po-

support of a majority of the population, is likely to be counter-

cessfully reviewed and, perhaps, lifted reservations).

litical. They represent the outward, external manifestation of

productive.
•

deeply sensitive political questions related to the relationship

Reviewing States under the UPR should carefully consider

between universal human rights norms and national/local cul-

This Policy Report concludes by offering a number of rec-

all three UPR reports and tailor recommendations to the

ture, religious beliefs and traditions. They also reflect the final

ommendations to all parts of the UN human rights system,

prevailing domestic situation and domestic religious or cul-

settlement or outward expression of complex domestic debates

including:

tural sensitivities. Recommendations may also be more effective if they focus on process - i.e. calling on the State

between relevant stakeholders (different government minis•

All States should move to sign and ratify the core human

under review to begin a process of domestic consultations

mote and protect all [universal] human rights and fundamental

rights conventions. Doing so demonstrates an important

or awareness-raising - rather than the final desired out

freedoms,' while bearing in mind 'the significance of national

political commitment to universal human rights norms, and

come (i.e. lifting of reservations).

and regional particularities and various historical, cultural and

opens the possibility of working with, and receiving tech-

religious backgrounds.'

nical assistance and capacity-building support from, the UN

tries, lawyers, religious leaders, NGOs) about how best to 'pro-

•

As part of efforts to reform the delivery of the Human Rights

Treaty Bodies and the wider international human rights sys-

Council's mandate under agenda item 10, member States

Thus, the focus of any useful analysis of reservations should

tem, in order to gradually bring domestic laws and practices

should establish inter-sessional platforms, in Geneva and

incorporate the domestic experiences of States: what were the

into line with those norms.

regionally, whereon States and other national stakehold
ers (especially country-level practitioners) can present na-

main domestic political dynamics that led a State to ratify a
•

Where a political determination to sign and ratify a human

tional experiences and good practice (e.g. the lifting of res-

articles of that treaty; and - crucially - in cases where a State

rights treaty is held back by concerns, on the part of some

ervations, reform of a country's family code) and, where ap-

was able, subsequently, to withdraw that reservation, what were

domestic constituencies, about certain provisions of that

propriate, can request international support for further

the domestic political dynamics which made that possible? To

treaty; the State may consider entering specific reserva-

progress.

inform such an analysis, this Policy Report presents four case

tions, providing they are not contrary to the treaty's object

studies focusing on the decisions to enter and/or lift religion-

and purpose.

treaty but at the same time submit reservations to one or more

based reservations in: Indonesia, Morocco, Pakistan, and Tunisia.

•

States should avoid entering general (or blanket) reservations to the UN human rights treaties as a whole. Such

Based on this analysis of domestic political realities and dynam-

reservations make it impossible to monitor or credibly verify

ics, it is then possible to ask a second key question: how can the

a State's compliance with the treaties.

international community help promote or replicate those good
domestic practices - practices that allowed States to review the

•

Reserving States should keep their reservations under ac-

necessity of their reservations and come to the conclusions that

tive (re)-consideration. As part of that, States should initia-

they were no longer needed?

tive processes of domestic consultation, reflection and, potentially, reform, that may, over time, render any reservations unnecessary or obsolete.

_
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Introduction

NGOs, and academics: the first in Tubingen from 17-18 February 2015, and the second in Istanbul from 22-23 February 2015.
The URG also hosted two informal policy dialogues with reserv-

The UN human rights treaties fulfil a central function in the
global human rights promotion and protection system. By voluntarily acceding to these treaties, States bind themselves into
a comprehensive framework of human rights obligations. Then,
working in dialogue and cooperation with the Treaty Bodies,
set up to monitor and promote compliance with the treaties,
States take steps over time to bring national laws, processes
and practices into line with universal norms.
However, when ratifying or acceding to conventions, States often enter 'reservations' that limit, either generally or partially,
the scope of application of the treaty in domestic law. So, for
example, a State may make a general reservation to only accept obligations under a treaty insofar as those obligations are
compatible with the tenets of a given religion; or may make a
partial reservation to limit the application of a certain article of
a convention.
Reservations have a significant negative impact on the on-theground enjoyment of human rights. If a State does not consider
itself fully bound by a treaty to which it is Party, or does not consider itself bound by a certain article(s) of that treaty, then it is
unlikely to take the necessary steps, at national level, to fully
respect, protect or promote the right(s) in question; with the
result that the decision to ratify may be seen as something of
an 'empty' gesture.
Between 2014-2016, the Universal Rights Group (URG) led a
major international project to map all reservations to the core
human rights treaties, and to better understand the extent and
nature of these key checks on the universality of human rights.
As part of the project, the URG was particularly interested in
identifying and analysing reservations that are - or appear to be
- motivated by doubts, on the part of the reserving State, as to
the compatibility of the treaty in question with certain religious
or belief systems (see section II below).
In addition to this mapping exercise, URG with partners, including Koç University in Turkey and the Global Ethics Institute of
the University of Tubingen in Germany,1 and with the kind support of Federal Foreign Office of Germany, organised two consultation meetings with reserving States, representatives of the
Office of the High Commissioner for Human Rights (OHCHR),
_
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ing States in 2015 and 2016, and a side event during the March
2015 session of the Human Rights Council. Finally, URG interviewed a wide cross-section of States that have entered and/
or withdrawn reservations to the core human rights treaties.
The aim of these events and interviews was to understand why
States take the decision to enter reservations at the time of ratification, and also why and how some of them have subsequently
been able to revisit that decision.
The results of the mapping exercise, the consultation meetings,
policy dialogues, and interviews are presented in this Policy Report.
URG's analysis has discovered that questions over the compatibility of treaties or treaty provisions with religious belief, doctrine or dogma, are by far the most frequent reason, justification or basis for States' decisions to enter reservations to the
core human rights treaties. According to the mapping exercise
undertaken by URG, religion-based or religion-influenced reservations account for over 40% of all reservations to the core

Members of the Commission on the Status of Women, 1948

human rights treaties.
Religion-based reservations have been entered to all seven of
the core conventions: the International Covenant on the Elimination of all forms of Racial Discrimination (ICERD); the International Convention on Civil and Political Rights (ICCPR); the
International Covenant on Economic, Social and Cultural Rights

URG's project on religion-based reservations and this Policy
Report aim to, inter alia:
•

derstanding the universality of human rights.

One commonly held misconception, which arose repeatedly
•

States that have entered such reservations herald from all regions of the world, are representative of a variety of religious
religion or be secular in nature.

•

Learn lessons from those experiences, and apply those lessons in order to promote a reconsideration of the necessity

Identify and map those reservations based upon, or clearly
influenced by, religious belief or doctrine - again, with im

The report is divided into four parts. Part I concerns the general

portant implications for questions around the compatibility

framework of reservations to international treaties. Part II of-

of religion and human rights, and for universality.

fers a global analysis of the extent and nature of religion-based
reservations to the UN human rights treaties, showing patterns,

States of the Organisation for Islamic Cooperation (OIC). In fact,

belief systems, and may either maintain an established State

withdraw them.

and desirability of reservations, on the part of States.
•

Punishment (CAT).2

Report, is that religion-based reservations only affect member

Map all reservations to the core conventions, analyse their
mapping has important implications for measuring and un-

the Rights of the Child (CRC); the Convention on the Rights of

during interviews and policy dialogues conducted for this Policy

sions to enter reservations and, conversely, the political dy-

extent and character, and track changes over time. This

Discrimination Against Women (CEDAW); the Convention on

Torture and Other Cruel, Inhuman or Degrading Treatment or

Understand the political imperatives behind States' decinamics behind decisions of some States to subsequently

(ICESCR); the Convention on the Elimination of all Forms of

Persons with Disabilities (CRPD); and the Convention Against

•

Analyse the extent and nature of religion-based reserva

seeking to understand political dynamics, and drawing lessons

tions - which conventions and articles are most affected;

vis-à-vis the universality of human rights. Part III presents four

which States enter the most religion-based reservations,

specific case studies, highlighting the national and interna-

and why?

tional contexts that influence State practice vis-à-vis religionbased reservations. Finally, Part IV offers recommendations

•

Show the on-the-ground implications of religion-based res-

with regard to religion-based reservations to key stakeholders,

ervations for individual rights-holders.

namely States, Treaty Bodies, national human rights institutions
(NHRIs) and NGOs.
_
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because the Special Rapporteur recognised that the complexity

serving country more than they impact other States Parties.

of the issue of reservations meant it would be futile to attempt

Accordingly, they maintain that the VCLT is not adequate in the

to develop a set of binding rules.

case of the human rights treaties, as a reciprocal restriction to
an obligation will not only serve little purpose, but might also

Alongside and contributing to the efforts of Professor Pellet, in

result in a lessening of protection for individuals in the States

1998 the UN Sub-Commission on the prevention of discrimina-

Parties' territories.8

tion and the protection of minorities (the Sub-Commission) ap-

Part I

Reservations to
international treaties

pointed one of its members, Professor Françoise Hampson, to

Some go even further, arguing that the application of the 'VCLT

also consider questions around the international legal regime

regime' might actively undermine the integrity of the human

for reservations, though in her case with a particular focus on

rights treaties, and therefore the realisation of fundamental

reservations to the international human rights treaties. After re-

rights and the coherence of the international human rights

viewing those reservations, Professor Hampson concluded that

framework.9 According to such commentators, the particu-

neither the formulation of reservations, nor objections to them

larities of human rights treaties require a special reservations

by other States, provided clarity about whether the reservations

framework.

were compatible with the object and the purpose of the treaties.
(See below for further consideration of this - still contested - is-

Others, including Professors Hampson and Pellet, instead ar-

sue).5

gue that human rights treaties, despite having certain specificities, are no different to any other international convention.

According to article 2 of the Vienna Convention on the Law of

to international treaties provided that these are not expressly

Treaties, a reservation is ‘a unilateral act by which a State ex-

prohibited or restricted by the corresponding instrument, and

cludes or modifies the legal effect of a treaty to which it is Party.’

provided that they are not contrary to the treaty's object and
purpose. Notwithstanding, the VCLT is based on the reciprocal

The basis of treaty
reservations

consent principle, meaning that when a State restricts its obligations by entering a reservation, the other Parties to the treaty
are free to either accept or reject that reservation. Under the
VCLT, the legal consequences of an objection are clarified to
some extent: objecting States may, refuse to engage in a treaty

In 1951, the International Court of Justice (ICJ), through an advi-

relationship with the reserving State. However, the VCLT does

sory opinion on reservations to the Genocide Convention, noted

not clarify the legal status of reservations that have been sub-

that a flexible approach was required to secure the worldwide

ject to an objection if the treaty is in force between the parties.4

Reservations to the
human rights treaties: a
contested topic
The applicable legal regime for reservations to human rights
treaties remains a matter of some debate. That debate has
mainly centred on the question of whether such reservations
should be governed by a special regime or (like reservations to
other kinds of treaties) by general international law (particularly
the VCLT).

enforcement of international conventions adopted by decisions
of majorities; especially in cases where a number of States (i.e.

In order to address such lacunae, in 1993 the International Law

not all States) developed a new treaty designed to further the

Commission (ILC) included the topic of reservations to treaties

interests of the whole of the international community (i.e. as

on its agenda, with the purpose of clarifying and further devel-

opposed to one designed to address a particular territorially-

oping the international legal regime. In 1994, the ILC appointed

defined issue).3 In its opinion, the ICJ stated that the absence

Professor Allain Pellet as Special Rapporteur on law and prac-

of an article in the relevant treaty permitting reservations does

tice relating to reservations to treaties. Over the next 18 years,

not imply that these restrictive acts are prohibited under the

Professor Pellet conducted an extensive study of the topic, pre-

convention. However, it also affirmed that reservations have to

senting no less than 16 individual reports. These reports served

be consistent with this treaty's 'object and purpose' in order to

as the basis for a Guide to Practice on Reservations to treaties

be valid.

(ILC Guidelines) adopted by the ILC in 2011.

These principles, set out by the ICJ, were later codified in the

The ILC Guidelines are a non-binding 'soft law' instrument de-

Vienna Convention on the Law of treaties of 1969 (VCLT), which,

signed to help States by clarifying and summarising relevant

inter alia, sought to regulate under what conditions a State may
enter a reservation to a treaty, and what the consequences of
_
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reservations are. Under the VCLT, States may enter reservations

aspects of the international legal framework for reservations.
It was conceived, from the beginning, as a soft-law instrument

On the one hand, some commentators argue that the human
rights conventions represent a particular or special case because Parties to these treaties have, as the ICJ stated, 'a common interest, namely, the accomplishment of those high purposes which are the raison d’être of the convention,'6 such as,
for example, protecting human dignity. Following this line of
reasoning, the Human Rights Committee (the Treaty Body established to promote compliance with the ICCPR) has emphasised that while 'treaties that are mere exchanges of obligations between states allow them to reserve inter se application
of rules of general international law, it is otherwise in human
rights treaties, which are for the benefit of persons within their
jurisdiction.'7
Those who embrace this stance argue, therefore, that reservations to human rights treaties affect the population of the re-

The effects of human rights treaties on the rights of individuals
within a given State's jurisdiction are a natural consequence of
the obligations the States have acquired towards their peers.
Moreover, according to this view, the VCLT and its 'object and
purpose' test is flexible enough to accommodate the particularities of the human rights treaties; while the reciprocity element
is neither absent from human rights treaties, nor is it essential for the correct application of the VCLT.10 Thus, human rights
treaties should be governed by the same rules and principles
(i.e. VCLT) that apply to any other international covenant.
In practice, it is today widely accepted that the VCLT regime applies 'by default' to all human rights treaties - unless the Parties
to a specific convention agree otherwise. It is thus open to the
drafters of international human rights treaties to pre-arrange
the reservations regime, either by excluding them completely,
expressly permitting them, or limiting their scope by imposing
strict requirements.
For example, the Optional Protocol to the CEDAW and the Optional Protocol to the CAT have expressly prohibited reservations.
The CEDAW, ICERD, CRPD and its Optional Protocol, CRMW, and
CRC, contain provisions affirming the 'object and purpose’ criterion. The ICCPR and ICESCR, along with their Optional Protocols, and the CRC's Optional Protocols, are silent on the matter,
while the CAT only mentions reservations in the context of the
competences of the Committee. Consequently, these latter treaties (the ICCPR, CESCR, and CAT) are governed by default, by the
general principles of international law - i.e. the VCLT.
_
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Types of reservations
The VCLT defines a reservation as any statement, however
named (e.g. reservation, declaration or interpretative statement), that aims to restrict - either totally or partially - the
scope of the application of a given treaty.
So, for example, declarations11 with restrictive effects shall be
considered reservations and other States Parties may object to
them. Such is the case with Singapore's declaration in the context of articles 19 and 37 of the CRC, which, inter alia, Belgium
objected to on the grounds that it is contrary to the object and
purpose of the Convention.
In practice, reservations to the provisions of human rights trea-

Permissibility of reservations

‘The Republic of Croatia reserves the right not to apply paragraph

declare a reservation to be against the object and the purpose of

1 of article 9 of the Convention since the internal legislation of the

a treaty, other than States themselves? This, again, is a matter

Republic of Croatia provides for the right of competent authorities

of on-going debate. For example, whereas the European Court

(Centres for Social Work) to determine on separation of a child

of Human Rights has abrogated itself of the authority to exclude

from his/her parents without a previous judicial review.’

reservations that it considers to be against the object and purpose of the European Convention on Human Rights19 (see the

Objections

States may formulate reservations only when 'signing, ratify-

case Belios vs. Switzerland,20) when the UN Human Rights Com-

ing, formally confirming, accepting, approving or acceding to a

mittee claimed similar powers in 1994 (with General Comment

Parties (States or international organisations) to a given treaty

treaty.' As mentioned above, reservations, in order to be valid,

24,21) a number of States (e.g. France, UK and US) objected.

can either accept or object to the reservations presented by an-

12

must not be prohibited by the relevant convention, nor should
they contravene its 'object and purpose.'13 The ILC Guidelines

other Party. In the first case, the Parties may express their supJustification of reservations

offer important guidance on what types of reservations may be

port in a written communication (stating acceptance) or remain
silent for a twelve-month period following the date of the tabling

incompatible with the object and the purpose of a treaty. Guide-

When entering a reservation, States 'should, to the extent pos-

line 3.1.5 states:

sible,' provide a statement of the reasons that have motivated

of the reservation (i.e. tacit approval).24

22

such a step.

Where a Party opposes a reservation, it is entitled to object to

ties come in two forms: general or specific.

‘A reservation is incompatible with the object and purpose of the
treaty if it affects an essential element of the treaty that is nec-

In practice, there are many reasons why States enter reserva-

an objection is to request the withdrawal or modification of the

General reservations affect the application of the treaty as a

essary to its general tenour, in such a way that the reservation

tions to the human rights treaties. International relations and

reservation in question, or to express opposition to its intended

impairs the raison d’être of the treaty.’14

politics as well as domestic political, cultural and economic in-

effects. The tabling of objections does not, however, mean that

terests can play a role. Some States enter reservations because

the reservation is legally impermissible. Indeed, because the

Based on this guidance, reservations that are vague or general

it is not plausible or desirable for them (for different reasons)

existence of an objection does not affect the obligations of a re-

are considered to be contrary to the object and purpose of the

to change their domestic legislation, or to accommodate their

serving State, some consider them to be, from a purely legal

CEDAW reads:

relevant treaty - and thus impermissible - because their draft-

local situation within the normative framework provided by the

perspective, largely 'futile' gestures.25 This may explain why, in

ing makes it impossible to assess their compatibility with the

obligations and standards imposed by the relevant convention.

practice, relatively few States take it upon themselves to object

‘In the case of contradiction between any term of the Convention

object and purpose of said treaty.

whole, thereby limiting or modifying all the obligations acquired
by the reserving State under the instrument.
For example, the general reservation of Saudi Arabia to the

and the norms of Islamic law, the Kingdom is not under obligation

the said act, regardless of its permissibility. The purpose of such

to reservations.

15

For example, Zambia presented a reservation to the CESCR's

to observe the contradictory terms of the Convention.’

In addition to taking issue with compatibility of vague reser-

provision on universal education arguing that 'problems of im-

An objection can, in theory, prevent a reserving State from be-

vations with the 'object and purpose' criterion, the ILC Guide-

plementation, and particularly the financial implications'23 of

coming a Party to the relevant treaty - when the objecting State

Specific reservations, on the other hand, focus on particular ar-

lines also put forward additional considerations to help assess

such an article made it impossible for the country to guarantee

expressly affirms its will to exclude the entry into force of the

permissibility, including that reservations must not: contradict

its full compliance with the Convention's provisions (which include, inter alia, providing free and universal primary education).

agreement between both Parties. However, this situation has

essential clauses of the treaty; affect the effectiveness of the

ticles or paragraphs of the relevant treaty. Consequently, only
certain obligations, as acquired by the State, are limited or
modified, leaving the remaining commitments (i.e. those that
are not included within the scope of the reservation) intact. For
instance, a reservation entered by the Principality of Monaco to
the CRC reads:
‘The Principality of Monaco does not consider itself bound by
Article 16, paragraph 1 (g), regarding the right to choose one’s
surname.’

_
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Reservations: key legal
principles

A further related question is: which entities can authoritatively

not yet arisen in the context of the UN human rights treaties.

convention;16 concern rights from which no derogation is permissible;17 or compromise the general tenour or integrity of a

Similarly, Malta presented a reservation to the same provision

treaty by prioritising the Party's internal laws.18

of the same Convention, with the justification that 'the popula-

Withdrawal

tion of Malta is overwhelmingly Roman Catholic, [and thus] it is

If the presence of reservations - no matter how politically useful

The VCLT does not establish the consequences or effects of im-

difficult also in view of limited financial and human resources, to

they may be - offers a clue as the location of the contemporary

permissible reservations, merely stating that Parties may not

provide such education in accordance with a particular religious

boundaries between universal norms and local traditions, val-

enter reservations that are against the object and the purpose

or moral belief in cases of small groups, which cases are very

ues, and beliefs; the withdrawal of such reservations is a impor-

of a treaty. As a consequence, the status of such reservations

exceptional in Malta.'

tant indicator of the movement of that boundary - of the expan-

has become a keenly debated topic. Today, there is broad agree-

sion (or 'march') of universality.

ment that impermissible reservations must be considered null

States might also enact reservations to adapt international con-

and void and, thus, the reserving Party should be considered

ventions to their domestic legal and political circumstances in

When a State decides that there is no longer any incompatibility

bound by the whole of the treaty. However, if it is established

matters that are usually of national importance and interest.

between its national or local traditions, values or beliefs, and uni-

that the reservation was a conditio sine qua non for the State's

For instance, Croatia presented the following reservation to the

versal human rights norms, it may choose to withdraw, in whole

consent to be bound by the treaty, the State may withdraw from

CRC:

or in part, its reservation to a particular treaty. Factors that may

the relevant convention.

drive such a change are considered in Part III of this report.

_
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Indeed, States are actively encouraged to periodically reconsid-

everywhere), or do they belong more to some cultures, societ-

This, in turn, explains the important role of reservations in inter-

enabler of universality. In its General Comment, the Committee

er reservations and to withdraw them when deemed appropri-

ies, and religious belief systems than to others?

national human rights law. It also shows why reservations offer

explained that:

ate.26 The ILC's Guidelines recommend that all States under-

an invaluable barometer of the universality of human rights. If

take such a periodic review and consider 'withdrawing those

This question has, of course, led to a wide-ranging and some-

a given treaty, or article within a treaty, is the subject of a large

‘The possibility of entering reservations may encourage states

[reservations] which no longer serve their purpose.' Similarly,

times acrimonious debate between those who argue that hu-

number of reservations, it is clearly suggestive of a perceived

which consider that they have difficulties in guaranteeing all the

the 1993 Vienna Declaration and Programme of Action urges

man rights are universal, and those (often labelled as 'cultural

incompatibility between the rights concerned, and the cultural

rights in the Covenant nonetheless to accept the generality of

all States to 'regularly review any reservations with a view to

relativists') who question whether anything in our pluri-cultural,

norms or religious sensibilities of certain States. The presence

obligations in that instrument. Reservations may serve a useful

withdrawing them.'

multi-polar world can truly be said to be universal, and instead

of reservations, in other words, reinforces the arguments of

function to enable states to adapt specific elements in their laws

argue that human rights is an essentially Western concept that

cultural relativists; while the withdrawal of reservations, or the

to the inherent rights of each person as articulated in the Cov-

ignores the very different cultural, economic, religious and po-

decision of a certain State to accede to a convention without res-

A 'barometer of
universality'

enant. However, it is desirable in principle that states accept the

litical realities of other parts of the world.

ervations in the first place, is a powerful indicator of 'the march

full range of obligations, because the human rights norms are

of universality.'

the legal expression of the essential rights that every person is

The practice of entering reservations to the international hu-

that certain 'human rights' are simply not relevant to their soci-

man rights treaties remains highly controversial. In addition to,

eties - the right, for instance, to political pluralism, the right to

A desire to win this argument, to demonstrate the inalienable

and linked with the debate around the relevant legal regime for

paid vacations, the rights of women, including sexual and repro-

and universal nature of human rights, explains the strong op-

determining permissibility, the practice of entering reservations

ductive rights, and non-discrimination on the grounds of sexual

position, amongst many State officials, UN experts, NGO repre-

raises crucial questions about the universality of human rights,

orientation or gender identity. While others, especially right-

sentatives, and academics, to reservations to the international

and conversely, about cultural and religious relativism.

wing politicians and polemicists in developed countries, argue

human rights treaties.

27

entitled to as a human being.’

These philosophical differences have very practical implications. Some commentators from developing countries argue

28

Political utility

that certain religious belief systems (e.g. Islam) are somehow
Operative paragraph 5 of the Vienna Declaration and Pro-

inherently incompatible with 'universal' human rights, and use

However, another reading of reservations is that they are a

gramme of Action states that:

that argument as a way to denigrate or stigmatise adherents of

useful political tool - a means through which States can dem-

the faith(s) in question.

onstrate their commitment to human rights by acceding to a
treaty, even where they may face domestic opposition to some of

‘All human rights are universal, indivisible and interdependent and
interrelated. The international community must treat human rights

The reality, of course, is somewhat less polarised - less 'black

the treaty's individual provisions. As a Western diplomat noted

globally in a fair and equal manner, on the same footing, and

and white' - than these and other antagonists would have us

during the consultation meeting in Istanbul: 'reservations are

with the same emphasis. While the significance of national and

believe. In fact, all UN member States accept the Universal

essentially a compromise between those parts of the State that

regional particularities and various historical, cultural and religious

Declaration of Human Rights and are committed, rhetorically at

want to sign a convention, and those that don't - they are a tool

backgrounds must be borne in mind, it is the duty of States, re-

least, to the gradual ratification of (most, if not all) the interna-

of political expediency.'30

gardless of their political, economic and cultural systems, to pro-

tional conventions, and to pursue 'the effective enjoyment by all

mote and protect all human rights and fundamental freedoms.’

of all human rights, civil, political, economic, social and cultural

Thus, through reservations, the international system is able to

rights, including the right to development.'29

maintain the 'integrity of obligations' (i.e. the State only accepts
those obligations it realistically intends to fulfil), while binding

With that one article, the international community neatly delineated the contours of the crucial debate over the universality of

However, governments also, in many cases (and certainly not

the State into a process through which it can begin the process

human rights.

only in Muslim majority States), recognise that domestic 'tra-

of implementing the obligations it accepts, in cooperation with

ditional values,' religious beliefs and sensitivities, and cultural

the relevant Treaty Body. This, in turn, enhances the likelihood

On the one hand, the Vienna Declaration makes clear that, 'all

norms, mean that society, as a whole, may not be 'ready' for the

of the State improving human rights policy and practice at both

human rights are universal, indivisible and interdependent and

full implementation of all the rights and freedoms set down in

the national level, and, eventually, at the international level (i.e.

interrelated.' Yet, on the other hand, it also recognises that,

the International Bill of Rights. While a State, for example, may

by subsequently withdrawing its reservations and/or ratifying

in promoting and protecting those rights (i.e. applying those

be committed to the elimination of discrimination against wom-

other conventions). Proponents of this latter view, therefore see

rights) 'national and regional particularities and various histori-

en and therefore may wish to sign and accede to the CEDAW,

reservations as part of a necessary political 'trade-off' or as a

cal, cultural and religious backgrounds must be borne in mind.'

the government may nonetheless be aware that some important

'necessary evil.'31

domestic constituencies would vociferously oppose certain indiSo are the rights enumerated in the Universal Declaration of

_
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vidual provisions of the treaty (e.g. on inheritance).

In its General Comment 24,32 the Human Rights Committee re-

Human Rights, the two covenants and the various international

flected on this duality - on the apparent contradiction between

conventions truly universal (i.e. they apply equally to everyone,

reservations as an obstacle to, but also, in the long-term, as an

_
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First, there is the challenge of establishing whether a reserva-

•

The reservation is based on customs or traditions, but there

tion is based on religion or not. Defining a normative reserva-

is a reasonable connection between customs and traditions

tion based on religion or belief is no easy task. In most if not

and the religions practiced in those States.37

all States, religion, tradition, culture and customs have become

Part II.

Religion-based
reservations to
international
human rights
treaties

Religion-based
reservations

deeply inter-connected and mutually interdependent. The reac-

Second, there is the challenge of counting reservations. If, for

tion of one Western diplomat during the Istanbul consultation

example, a State enters a single reservation to a particular treaty

meeting: that 'our reservation [to CEDAW] is not about religion,

article that has multiple sub-provisions, then does that count as

it is about ethics,' is representative of views of many State rep-

one reservation or more? As an illustration of this point, CEDAW

resentatives interviewed for this Policy Report. Likewise, in

article 16 (the most reserved provision of all UN human rights

most if not all States, religion and tradition have permeated

treaties) concerning the rights of women in family and marriage,

Reservations to the core human rights conventions, made at the

deeply into the domestic legal system, even if the constitution

has two sub-paragraphs and, under sub-paragraph 16 (1), eight

time of ratification, are extremely widespread and, because they

is nominally secular. In other countries, the constitution offi-

sub-provisions. A State may only extend one reservation to arti-

have direct implications for a State's obligations under interna-

cially recognises a State religion, meaning any reservation that

cle 16, yet that reservation affects that State's obligations under

tional law, they have real and immediate consequences for the

references that constitution could be considered to be, in ef-

both sub-paragraphs and all sub-provisions. Reserving States

level of protection afforded to human rights at domestic level.

fect, a religion-based reservation. Other States do not explicitly

have mixed practices with regard to clarifying whether they are

To offer but one example, over 40 States have entered either

mention religion or belief in their reservations, but do reference

applying a reservation to a provision of an article or to the article

general reservations to the CEDAW (there are around 15 such

local customary rules that are implicitly informed by religious

as a whole. In the latter case, for the purposes of this report, we

general reservations) or article-specific reservations (more

precepts.

assume that the State is intending to make a reservation to all

than 400) - with clear implications for the rights of women in
Since the adoption of the core human rights conventions, the
number of States choosing to ratify, and thus become Party to
those treaties, has grown exponentially (see Figure 1). Today,
from a total of 193 UN member States (plus 4 non-member
States): 196 are Party to the Convention on the Rights of the
Child (CRC); 189 are Party to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW);
178 are Party to the International Covenant on the Elimination of
All Forms of Racial Discrimination (ICERD); 173 are Party to the
Convention on the Rights of Persons with Disabilities (CRPD);
169 are Party to the International Covenant on Civil and Political Rights (ICCPR); 165 are Party to the International Covenant
on Economic, Social and Cultural Rights (ICESCR); and 161 are
Party to the Convention against Torture (CAT).
Yet, as noted in Part I of this report, these figures, which appear to show 'the march of universality' (at least in terms of
States' recognition of and commitment to - if not yet full domestic compliance with - universal norms), are somewhat misleading in that many States have entered reservations limiting their
obligations under important parts of those conventions. These
reservations are a useful means of understanding and plotting
the boundary between universal human rights and 'national and
regional particularities and various historical, cultural and religious backgrounds.'33

those countries.

provisions of the article.38
For the purposes of this report, URG adopted a broad definition
and approach. Our counting protocol takes into account both an

A further 'counting' challenge is that not all reservations are

Yet to date, with one or two notable exceptions (e.g. the final

expressive approach to religion adopted by States themselves,

called reservations. States can and do enter a variety of state-

working Paper of Francois Hampson (2004) for the UN Sub-

and a reasonable presumptive approach in cases where the

ments under the UN human rights treaties, including reserva-

Commission on 'Reservations to Human Rights treaties,')34

State does not expressly indicate that the motivation behind a

tions, declarations and interpretive statements. For the pur-

there has been no concerted effort to measure, analyse and un-

reservation is wholly or partly religious.

poses of this report, and in order to count reservations, the URG

derstand those reservations.
To fill this gap, between October 2014 and November 2016, the

overcomes this challenge by following the definition of reservaUnder this chosen methodology, the URG considers a reserva-

tions under article 2 of the Vienna Convention on the Law of

tion to be based on religion when:

Treaties (see also Part I of this report), i.e. we count statements

Universal Rights Group undertook a major data gathering and
data analysis exercise, with the goal of mapping all reservations

or declarations as reservations so long as they seek to limit the
•

to all seven core human rights treaties.

The reservation explicitly refers to a religion either as a
domestic law.35

The broad results of that mapping exercise are presented in Figures 1 and 8.

scope of the treaty provisions.

stand-alone normative order or as part of the constitution or
Finally, we count general reservations to the entire treaty as a
separate and special type of reservation, and not as a reserva•

The reservation is based on domestic law or constitutional

tion to all provisions under that treaty.

law without explicit reference to religion, but religion is ex
As well as identifying such broad patterns, a key goal of the

plicitly the main source of legislation (i.e. reservations based

mapping exercise was to understand the prevalence of religion

on family law or criminal procedural law that are themselves

or belief as a rationale/justification for reservations to the core

explicitly based on precepts of religious rules).

conventions. Religion or belief was chosen due to its central importance in contemporary debates about universality and cultural relativism

•

The reservation is based on domestic law without direct ref
erence to religion, but there is a strong presumption, beyond
reasonable doubt, that religion is implicitly the main source

Methodological challenges

of legislation.36

There are two principal methodological challenges involved in
identifying, counting and mapping reservations 'based on religion.'

_
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_
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Figure 1 the march of universality?
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Figure 3. The ratio of normative and religion-based reservations*

Number of State Total normative
Total normative resParties
reservations (general ervations based on
and specific)
religion (general and
specific)

Percentage of normative reservations
based on religion

CEDAW

189

440

274

62%

CRC

196

425

202

48%

CAT

160

48

16

33%

Key findings
The prevalence of religion-based reservations to
UN human rights treaties
Reservations based on religion, belief or religious tradition

As can be seen in Figures 3 and 4, the CEDAW has attracted the

CRPD

171

101

25

25%

feature, to varying degrees, in all seven of the core UN human

highest overall number of reservations (440), over 60% (274) of

ICCPR

168

354

37

10%

rights treaties.

which are inspired by religion or belief. The CRC is likewise the

ICESCR

163

151

21

14%

focus of both a large total number of reservations (425 - the

ICERD

177

94

1

1%

The UN Migrant Workers Convention (MWC) and the Conven-

highest total of any treaty) and, within that picture, a high pro-

tion on the Prevention of Enforced Disappearance (CED) - do not

portion of religion-based reservations (almost 50% of the total).

have any reservations based on religion, as per the definition

Both these two treaties enjoy near-universal ratification.

employed in this report.

Figure 2. Reservations to the UN human rights treaties by religion*
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3

Number of States with majority adherents of religion

48

7
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Total number of
treaty ratifications
of those States

21

Data as at November 2016. Source: UNTC. For methodology please see endnote. *Includes standing and withdrawn reservations.

The ICCPR has the third largest total number of reservations

gard to the general ideals and principles already present in the

(354), but, unlike the CEDAW and CRC, only a small number of

ICCPR, the ICESCR, and the Universal Declaration of Huma

those (10%) are motivated by religious considerations. Similarly,

Rights. Whilst States have not entered any reservations to the

the ICESCR has attracted a relatively large number of reserva-

general ideas of equality between men and women in the IC-

tions (151), but only a small percentage of these are religion-

CPR and the ICESCR, for example, more granular pronounce-

based. The CAT has attracted few reservations (48), but where

ments of the same ideals Ñ i.e. equality in the family sphere Ñ

they are present, religious considerations have motivated a third

have attracted a significant number of religion-based reserva-

of the total. The CRPD, which only entered into force in May

tions. Seen from this perspective, it is perhaps no surprise that

2008, has attracted 101 reservations in total, of which around a

detailed 'implementing treaties' dealing with cultural-societal

quarter are motivated by religious considerations.

issues of gender equality, the role of men and women in the
family, and the rights of children, have received the lion's share

Finally, the ICERD has attracted a relatively small number of

of religion-inspired reservations.

normative reservations (94), within which religious motivations
appear to play a limited role. The sole reservation motivated by
religious concerns to the ICERD is a general reservation entered
by Saudi Arabia to the treaty as a whole.39
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This quantitative analysis reveals two particular patterns. First,

General religion-based
reservations

perhaps not unexpectedly, there is a close relationship be-

General reservations have particularly malign consequences for

tween the issue area of a treaty and the prevalence of reserva-

the integrity of a treaty and its domestic application, because

Total number of
religion-based
general reservations

tions based on religion. Treaties that penetrate more squarely

they limit or modify all the obligations acquired by the reserving

into societal issues and/or the private sphere, for example, the

State under the instrument.

Total number of
religion-based
specific reservations

reservations. Reservations to the CAT are the possible exception

Like reservations generally, the CRC and CEDAW are a particu-

to this pattern. Here, religion-based reservations deal mainly

lar 'target' for general reservations, and a significant proportion

with different religious-cultural views on crime and punishment.

of those (86% and 66%, respectively) are inspired or based on

CEDAW, CRC and CRPD, have attracted more religion-based

religion or belief.
Second, there is a significant correlation between the style of
Data as at November 2016. Source: UNTC. For methodology please see endnote. *Organised religions that are predominant in at least one country. Source of prevalence of religions by country:
Pew Research Center.
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treaties and the prevalence of religion-based reservations. The

In the case of the CRC, religiously motivated general reserva-

CEDAW, CRC, CAT and CRPD are often regarded as 'implement-

tions have (historically) been submitted by 12 States: Afghani-

ing treaties,' as they include more detailed provisions with re

stan, Brunei, Djibouti,40 The Holy See, Iran, Kuwait, the Maldives,

_
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Mauritania, Pakistan, Singapore,41 Saudi Arabia and Qatar.42

law rather than 'Islamic law.' The reservation reads: 'the acces-

The above data analysis should be read with a number of impor-

reservations, specific reservations are distributed extreme-

With two exceptions, these are all members of the Organisation

sion by [the] Government of the Islamic Republic of Pakistan to

tant caveats. First, while it is true that there are far fewer gener-

ly unevenly both between and within the core conventions. In

of Islamic Cooperation (OIC), and their reservations have similar

the [said Convention] is subject to the provisions of the Constitu-

al reservations - including religion-based general reservations

other words, certain treaties and, within those treaties, certain

effects: to exclude the application of those CRC articles that are

tion of the Islamic Republic of Pakistan.' Notwithstanding, be-

- to the ICCPR than there are to the CRC or the CEDAW, that is

articles, attract far more religion-based reservations than do

incompatible or inconsistent with the Islamic Shariah. Djibouti,

cause Islam / Islamic law is a source of Pakistan's Constitution,

partly because not all countries that have ratified and entered

others. Indeed, a review of URG's reservations map shows that

Mauritania, Singapore and Qatar have subsequently lifted their

this general reservation is considered to be 'religion-based' for

general reservations to the latter two conventions are Party to

some articles and provisions of certain treaties are veritable

general reservations to the CRC.

the purposes of this Policy Report.

the ICCPR (e.g. Qatar, Saudi Arabia and Oman). Second, even

'lightening rods' for religion-based reservations.

The CEDAW has, since its adoption, received general religion-

Malawi's general reservation (later withdrawn) excluded the im-

submitting general reservations, do not always appear coher-

based reservations from 10 States: Brunei, Libya, Malawi, the

plementation 'of the provisions of the Convention as require im-

ent. For example, Saudi Arabia has entered reservations to the

Maldives, Mauritania, Oman, Pakistan, Saudi Arabia, Singapore44

mediate eradication of such traditional customs and practices'

CEDAW and CRC, but has chosen not to do so in the context of

The CEDAW is the treaty that has, historically, attracted the

and Tunisia. All are members of the OIC, except for Malawi and

that are incompatible with the CEDAW.

the CRPD - even though the latter treaty also covers, inter alia,

most religion-based reservations. Since the treaty was adopted

the rights of women and children.

in 1979, nearly 260 specific individual reservations have been

with this first caveat in mind, the choices of States, in terms of
43

45

Singapore (which withdrew their reservations in 1991 and 2007

Religion-based reservations to the CEDAW

respectively). All OIC member State general reservations (ex-

In the case of the CAT, ICCPR, CRPD and ICERD, the use of gen-

entered by 28 States Parties (representing 15% of all States

cept Pakistan) make direct reference to religion. Indeed, these

eral reservations is comparatively limited, though where they

Parties), covering around one half of all of the treaty's norma-

reservations are all based on very similar wording - apparently

do exist or have existed, religion or belief has been one of the

based, originally, on Saudi Arabia's general reservation to the

main motivations. Regarding the CAT, only Qatar and the Holy

CEDAW, which excludes the application of the treaty 'in case

See (a permanent observer State of the UN) have ever entered

of contradiction between any term of the Convention and the

general religious reservations to the treaty - Qatar subsequent-

norms of Islamic law.' Malawi, Pakistan and Singapore have
subsequently lifted their general reservations to the CEDAW.

Specific religion-based
reservations

tive provisions, (though some of these have subsequently been

ly withdrew its reservation in 2012. In the case of the ICCPR,

Turning to those religion-based reservations that focus on par-

These reservations seek to weaken the States' obligations to

religion-based general reservations have been put forward by

ticular articles or paragraphs of the relevant treaty (and there-

Egypt, Israel and Yemen. Saudi Arabia is the only country with a

fore limit or modify only certain specific obligations, as acquired

general reservation to the ICERD.

by the State), URG's mapping exercise shows that, like general

46

Pakistan's general reservation to the CEDAW (now withdrawn)

lifted). This is in addition to the ten religion-based general reservations to the CEDAW, as discussed above.

ensure equality and non-discrimination between the sexes, in
line with the prevailing socio-religious status quo in the countries concerned - a status quo that favours men over women.

is the exception among OIC States, in that it refers to domestic
Figure 5. Distribution of general reservations across the core UN human rights treaties
Figure 4. General and specific reservations and religion-based reservations to the core UN
human rights treaties
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(as of Dec 2016)
Year of
adoption

Data as at November 2016. Source: UNTC. For methodology please see endnote.
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Figure 6. Most commonly reserved provisions of the core UN human rights treaties

Article 16, CEDAW - a 'lightening rod' for religion-based reservations

ICESCR

CAT
1984

160 State
Parties

Prevent in any territory under
its jurisdiction other acts of cruel,
inhuman or degrading treatment
or punishment which do not amount
to torture (Art. 16.1)

Freedom of
thought and
religion
(Art. 14.1)

Compulsory and available
free primary education for all (Art. 13.2.a)

164 State
Parties

Secondary education available
and accessible to all (Art. 13.2.b)

CEDAW
1979

Ensure that the adoption
of a child is authorised only
by competent authorities
(Art. 21.a)

1966

Equal personal rights husband and wife
(16.g)

Remedies for
human rights
violations (Art. 2.3.c)

Limits to freedom
to manifest one's
religion or beliefs
(Art. 18.3)

168

State
Parties

Right of persons
with disabilities
to marry and found
a family (Art. 23.1.a)

Right to the protection of the law
against unlawful or arbitrary interference
to privacy, family or home,
attacks to honour and reputation (17.2)

cluding India, Israel, Malta, Micronesia and Singapore have also

tion of men in family relations.

entered religion-based reservations to at least one provision under this article - these reservations entered by non-OIC States
are still standing.

the compatibility of these reservations (especially those applied

Equal rights and
responsibilities with
regard to guardianship,
adoption, etc. (16.f)

to articles 2 and 16) with the object and the purpose of the convention.

47

State
Parties

Eliminating discrimination against women

Likewise, other States Parties have repeatedly ob-

jected to religion-based reservations under the CEDAW. In total,

The second most reserved article of the CEDAW is article 2, un-

there have been around 225 formal objections (by 24 States) en-

der which 'Parties condemn discrimination against women in

tered against reservations to the convention, over 80% of which

all its forms, [and] agree to pursue by all appropriate means

relate to religion-based reservations.

and without delay a policy of eliminating discrimination against

48

women.' This article has, since the adoption of the treaty, re-

CRPD
2006

Most of these reservations serve to protect the privileged posi-

The CEDAW Committee (see below) has systematically queried

189

No coercion which would impair
freedom of religion or belief (18.2)
No marriage without
free and full consent (Art.23.3)

Freedom of thought,
conscience and religion
(Art. 18.1)

2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including legislation, shall be taken to specify
a minimum age for marriage and to make the registration of marriages in an official registry compulsory.

Equal rights and
responsibilities
as parents (16.d)

Limits to the freedom
to manifest one's religion
or beliefs (Art. 14.3)

ICCPR

Equality between
men and women
with respect to
the nationality
of children (9.2)

Equality between
men and women
during marriage
and at its dissolution
(Art. 16.c)

Ensure inter-country
adoption does not result
in improper financial gain
(Art. 21.d)

196 State
Parties

a. The same right to enter into marriage;
b. The same right freely to choose a spouse and to enter into marriage only with their free and full consent;
c. The same rights and responsibilities during marriage and at its dissolution;
d. The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children;
in all cases the interests of the children shall be paramount;
e. The same rights to decide freely and responsibly on the number and spacing of their children and to have access to
the information, education and means to enable them to exercise these rights;
f. The same rights and responsibilities with regard to guardianship, wardship, trusteeship and adoption of children, or
similar institutions where these concepts exist in national legislation; in all cases the interests of the children shall be paramount;
g. The same personal rights as husband and wife, including the right to choose a family name, a profession and an
occupation; and
h. The same rights for both spouses in respect of the ownership, acquisition, management, administration, enjoyment
and disposition of property, whether free of charge or for a valuable consideration.

Equal ESCRs to
men and women (Art. 3)

Inter-country adoption standards of country
of adoption (Art. 21.c)

Promote
inter-country
adoption
(Art. 21.e)
Acceptance of
inter-country
adoption
(Art. 21.b)

Development of a system
of schools at all levels (Art. 13.2.e).

Rights and duties of parents
to provide direction regarding
freedom of thought and religion
(Art. 14.2)

1989

Guarantee ESCRs without
any discrimination (Art. 2.2)

Special focus on persons without
primary education (Art.13.2.d)

Ensure that all acts of torture are
offences under its criminal law (Art. 4.1)

CRC

1966

Higher education equally
accessible to all (Art.13.2.c)

1. States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family
relations and in particular shall ensure, on a basis of equality of men and women:

Equal rights of men and women in the family
Rights of persons with disabilities,
with regard to guardianship,
adoption, etc. of children
(Art. 23.2)

ceived 64 religion-based reservations. Amongst these, the most
reserved sub-paragraph is paragraph 2 (f), under which States

The provisions of the CEDAW that aim to regulate the equal

Parties commit to 'take all appropriate measures, including leg-

rights of men and women in the family (article 16) have his-

islation, to modify or abolish existing laws, regulations, customs

torically attracted the most religion-based specific reservations

and practices, which constitute discrimination against women.'

Right of persons with disabilities
to equal health care to other persons
(Art. 15.a)

(through some of these have subsequently been withdrawn - see

Religion-based reservations to this article come exclusively

Figure 7). Under article 16, the most reserved sub-provisions

from Muslim-majority countries.

YEAR

women during marriage and after its dissolution, followed by

Some of these reservations make reference to internal law, but

sub-provisions that grant the same personal rights to husbands

in all cases the source of referenced domestic legislation is re-

and wives (i.e. the right to choose a family name, a profession

ligion. An example of this is the reservation entered by Algeria,

and an occupation), and equal rights and responsibilities to men

which reads:

171 State
Parties

*The CERD has not received any specific reservations. Data as at November 2016. Source: UNTC. For methodology please see endnote.

Year of adoption

have been those that concern equality rights between men and

and women with regard to guardianship, wardship, trusteeship
and the adoption of children (see Figure 6).

'The Government of the People’s Democratic Republic of Algeria

A review of reserving States shows that Muslim-majority or Is-

on condition that they do not conflict with the provisions of the

lamic States are most likely to enter reservations under article

Algerian Family Code.'

declares that it is prepared to apply the provisions of this article

_
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16 and its sub-provisions. Notwithstanding, non-OIC States, in-

_
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Other reservations to article 2 make direct reference to reli-

citizenship rights of men and women. Such reservations point to

health (article 24). As is the case with the CEDAW, some States

In general, religion-based reservations under these various ar-

gious norms. Examples of these include: a reservation entered

the difficulties of separating religious considerations from long-

Parties to the CRC have also entered reservations to the treaty's

ticles seek to secure a 'opt out' from States' obligations under

by Bahrain which reads 'the implementation of these articles

standing cultural or political economy considerations.

provisions dealing with the nationality of children.

the treaty for long-established and/or traditional punishments -

Religion-based reservations to the CRC

Other reservations (by non-OIC States) include: a reservation

will be without breaching the provisions of the Islamic Shariah;'
a reservation entered by Libya which reads 'the Convention shall

punishments that in many cases are derived from or associated

be implemented with due regard for the peremptory norms of

entered by Argentina to article 24.2 (f) concerning preventive

the Islamic Shariah relating to determination of the inheritance

The CRC is the treaty that has attracted the second highest

health care which reads 'questions relating to family planning

The vague nature of many of these reservations, and the se-

portions of the estate of a deceased person, whether female or

number of religion-based reservations. Since the Convention's

are the exclusive concern of parents in accordance with ethical

verity of the nature of human rights violations associated with

male;' and a reservation entered by the United Arab Emirates

adoption in 1989, 200 specific reservations motivated by reli-

and moral principles;' and Guatemala's reservation to article 1

torture, may explain why so many of the reservations have been

which reads '[since] article 2 (f) violates the rules of inheritance

gious concerns have been extended by 23 States Parties (rep-

(definition of a child) which affirms that 'the State guarantees

the subject of objections by other States Parties. The curious

established in accordance with the precepts of the Shariah,

resenting 11% of all States Parties), covering around one half

and protects human life from the time of its conception.' Both

exception to this rule is a declaration by the Holy See, which has

[UAE] makes a reservation thereto and does not consider itself

of the treaty's normative provisions. This is in addition to the 12

reservations relate to the broader topic of sexual and reproduc-

not received any objections despite the fact that the reservation

bound by the provisions thereof.'

religion-based general reservations to the CRC, as discussed

tive rights, a matter that is strongly governed by Catholic prin-

limits the application of the treaty 'insofar as it is compatible, in

above.

ciples.

practice, with the peculiar nature of that State.'

Religion-based reservations to the CAT

Religion-based reservations to the CRPD

The CAT has attracted 16 religion-based reservations (rep-

Despite only being adopted in 2006, the CRPD has rapidly at-

As these examples suggest, many of the specific reservations to
article 2 (f) concern inheritance rights, even though this topic is

These religion-based reservations have in turn received around

not explicitly covered by the CEDAW.

a hundred formal objections from other (16) States Parties.

Because of the crucial importance of article 2 to the CEDAW

Adoption

49

treaty and the overall integrity of its operation, specific reservations to this provision act, in practice, as pseudo general reser-

Most specific religion-based reservations to the CRC have been

vations to the CEDAW, greatly diluting the obligations of reserv-

entered under article 21, which regulates the adoption of chil-

ing States to eliminate discrimination against women.

dren (this article has received 46 reservations, entered by ten
States - Bangladesh, Brunei, Canada, Egypt, Indonesia, Jordan,

Equality before the law

Kuwait, the Maldives, Oman, and the United Arab Emirates). The
significance of adoption from a religious perspective lies in the

resenting around 35% of all reservations), extended by three
States Parties.
These religion-based reservations have in turn received 69 objections from 28 States.
Prevention of torture
Article 16, under which each State Party commits 'to undertake

The third most reserved provision of the CEDAW is article 15,

different norms that underpin the institution in Muslim-majority

concerning women's 'equality with men before the law.' Article

States. Adoption is prohibited under Islamic law, which instead

15 has received 15 reservations, two of which have been with-

promotes a form of guardianship called 'kafala.' Canada is the

drawn (i.e. the ones entered by Tunisia and Jordan). These res-

only non-predominantly Muslim country to have entered a reli-

ervations are particularly focused on sub-article 15 (4), which

gion-based reservation to this article (to sub-paragraph 21 (a)).50

the highest number of specific religion-based reservations (four

Freedom of religion

two by Qatar).

countries in Africa and the Asia-Pacific region, though Malta, a

The second-most reserved provision, on religious grounds, of

Other standing reservations concern those provisions that regu-

majority Catholic State, has also entered religion-based reser-

the CRC, is article 14. Article 14 enshrines the right of children

vations to this provision. Importantly, two OIC members - Tuni-

to freedom of religion or belief. 36 reservations - some of which

sia and Jordan - have withdrawn all their religion-based reser-

have been lifted - by 14 States have been entered to the provi

vations to article 15 (4).

sions of article 14. Most of the reserving States are OIC mem-

gives equal rights to women and men with regard to freedom
of movement and the freedom to choose their residence and
domicile. Reservations here come mainly from Muslim-majority

to prevent in any territory under its jurisdiction other acts of
cruel, inhuman or degrading treatment or punishment, which
do not amount to torture as defined in article 1,' has received
reservations, two entered by Pakistan - withdrawn in 2011 - and

late the definition of torture or degrading treatment (article 1),
and the criminalisation of acts considered as torture (article 4).
These reservations tend to make reference to domestic legislation, which is influenced by, or rooted in, broader religious

bers - the exceptions being the Holy See and Kiribati.

precepts. Examples of these restrictive acts are the reservation

Definition of a child, punishment, nationality

tion to its compatibility with the Islamic Shariah; and the (now

grounds) is the right of women to pass on their nationality to

Religious grounds are also invoked to question: the definition

the applicability of the provisions of Article 4 to 'the extent that

their children. Women's rights activists in Muslim-majority

of a 'child' (under article 1 of the convention); acceptable ways

States question the religious justification for these reservations,

of punishing a child (article 2); and the right to health of a child,

because (they point out) Islamic law does not touch upon the

including in the context of providing information on reproductive

Right of women to pass their nationality to their children
Another heavily reserved provision of the CEDAW (on religious

_
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with religious belief or religious law.

entered by Qatar to article 1, which conditions its implementawithdrawn) reservation entered by Pakistan, which conditioned

they are not repugnant to the Provisions of the Constitution of
Pakistan and the Sharia laws.'

tracted a large number of ratifications - and reservations. However, a relatively small proportion of those reservations (around
a quarter - compared with over three quarters in the case of,
for example, the CEDAW) are based on religion or belief. None
of the religion-based reservations to the CRPD have been the
subject to objections from other States Parties.
What is particularly interesting in the case of the CRPD, is that
those Muslim-majority States that entered religion-based reservations to older treaties, like the CRC and the CEDAW (e.g.
Algeria, Bangladesh and Saudi Arabia), ratified the CRPD with
no general reservations (the exceptions to this rule are Qatar
and Iran) and/or no specific reservations (the exception being
Egypt). It is noteworthy that prior to its ratification of the CRPD,
Saudi Arabia had entered general reservations to all core human rights conventions at the time of ratification. Yet, it decided
not to do so for the CRPD.
This does not mean, of course, that religion-based reservations
are entirely absent from the CRPD. Such reservations, where
they exist, are clustered around two treaty articles: article 23 on
respect for home and the family (12 reservations); and article 25
on health (nine reservations).
These reservations, put forward by six countries - Catholic-majority Lithuania, Malta, Monaco and Poland, together with Israel
and Kuwait - mostly relate to those treaty provisions dealing the
sexual and reproductive rights of persons with disabilities (article 25 (a)), and 'the rights and responsibilities of persons with

_
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disabilities, with regard to guardianship, ward-ship, trusteeship,

recognized in' the ICESCR. Religion-based reservations entered

adoption of children or similar institutions' (article 23 (3)).

under this article are mainly focused on the second sub-paragraph, which states that each individual must have equal rights

It is important to note that the reservations to article 25 (a),

to economic, social and cultural rights 'without discrimination

which refers to right of persons with disabilities to have 'the

of any kind as to race, colour, sex, language, religion, political or

same range, quality and standard of free or affordable health

other opinion, national or social origin, property, birth or other

care and programmes as provided to other persons, including

status.' The States that have entered the four reservations un-

in the area of sexual and reproductive health,' do not make di-

der article 2 are Bangladesh and Kuwait.

rect reference to religion. However, they are clearly linked with

Country

Year of withdrawal (specific reservations)

Treaty

Algeria

2009

CEDAW

Bangladesh

1997

CEDAW

Brunei Darussalam

2015

CRC

Egypt

2003

CRC

2008

CEDAW

Indonesia

2005

CRC

Iraq

2014

CEDAW

socio-religious concerns in Catholic-majority States around is-

Closely linked with these reservations to the principle of non-

Jordan

2009

CEDAW

sues of abortion, the conception of life, and the rights of the

discrimination are reservations to article 3 (on the equal rights

Kuwait

2005

CEDAW

of men and women).

Malaysia

1998

CEDAW

2003

CRC

2010

CEDAW

The Maldives

2010

CEDAW

Mauritius

1998

CEDAW

Morocco

2006

CRC

2011

CEDAW

Oman

2014

CRC

Pakistan

2011

CAT

2011

ICCPR

Singapore

2011

CEDAW

Syrian Arab Republic

2012

CRC

Tunisia

2002

CRC

2008

CRC

2014

CEDAW

unborn child.
Religion-based reservations to the ICCPR and the
ICESCR

Finally, 14 religion-based reservations have been entered under ICESCR articles 10 (family, childbirth and the protection
of children) and 13 (right to education). These specific reser-

The ICCPR and the ICESCR have been the subject of a relatively

vations have been entered by three countries - Ireland, Kenya

small number of religion-based reservations, though such res-

and Malta. Regarding the latter provision, unlike article 14 of

ervations make up a high proportion of general reservations

the CRC, article 13 of the ICESCR requires States 'to ensure

made to the two Covenants (60% and 50%). General reserva-

the religious and moral education of their children in conformity

tions to the Covenants have been made by Egypt, Iran and Saudi

with their own convictions.' Malta, in its reservation, argues that

Arabia (see pages 20 - 21). 26 other States Parties (20 from the

it not possible to respect this right for all religious groups in the

Western Group, five from Eastern Europe, and two from Latin

country due to the predominantly Roman Catholic nature of the

America) have submitted 78 objections to reservations to the

population.51 The provision has not attracted any reservations

ICCPR, while only eleven objections from eight States (all from

from Muslim-majority States.

the Western Group) have submitted objections to reservations

Data as at November 2016. Source: UNTC. For methodology please see endnote.

to the ICESCR. This may be because important reserving States
are also from the Western Group / Europe.
Regarding specific reservations to the ICCPR, the provision that
has received the highest number of religion-based reservations

Withdrawal of religionbased reservations

is article 23 dealing with issues of family and marriage (14 res-

In a trend with important positive implications for the universal-

ervations from five States). In particular, the sub-paragraph of

ity of human rights and the determination of States to strength-

article 23 on 'appropriate steps to ensure equality of rights and

en their commitments and obligations under international hu-

responsibilities of spouses as to marriage, during marriage and

man rights law, between 1991 and 2015, 22 States (all of them

at its dissolution' has attracted five reservations from five States

OIC member States, except for Mauritius and Singapore) have

(i.e. Algeria, Bahrain, Israel, Kuwait, and Mauritania). Other re-

withdrawn 127 religion-based reservations to the core human

served articles are those concerning freedom of thought and

rights treaties. Nine of the lifted reservations were general res-

religion (article 18) and the equal rights of men and women (ar-

ervations, the rest were specific to certain treaty provisions.

ticle 3). These latter two articles have received three reservations each: from Bahrain, Kuwait and Pakistan (now withdrawn);

Regarding lifted general reservations; nine States (all OIC

and from Bahrain, the Maldives and Mauritania, respectively).

States, except for Singapore) have lifted such reservations - all
of them (with the exception of Qatar's withdrawal of its reserva-

Turning to the ICESCR, the most reserved provision on religious

tion to the CAT) from either the CRC (3 cases) or the CEDAW (5

grounds is article 2, under which a State Party commits to un-

cases). See Figures 5 and 8.

dertake 'steps...to the maximum of its available resources, with
a view to achieving progressively the full realization of the rights
_
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Figure 7. Withdrawan specific religion-based reservations by country

Regarding specific reservations (see Figure 7), 17 States Par-

because it suggests that where States have reflected on the

ties have lifted 118 religion-based reservations - nearly all of

relationship between universal human rights norms and do-

them reservations to the CEDAW or CRC, (the exceptions being

mestic religious doctrine and belief, for example, through in-

Pakistan's withdrawal of nine reservations to the CAT and 4 to

clusive domestic consultations, they have found there to be no

the ICCPR, in 2011). All but two (Singapore and Mauritius) of the

overarching incompatibility between the two. On this last point,

17 lifting States are members of the OIC. The CRC has been the

it is notable that nearly all case studies relating to the lifting

treaty with the largest number of lifted specific religion-based

of religion-based reservations involve Muslim-majority States

reservations (over 60), followed by the CEDAW (over 40 with-

- a positive trend that argues against the notion - propagated

drawals). Only four specific reservations to the ICCPR and nine

by cultural relativists, religious conservatives and polemicists

specific reservations to the CAT have been lifted. No specific

- that there is an inherent incompatibility between Islamic doc-

religion-based reservation to the CRPD or the ICESCR has, to-

trine and law, and universal human rights. On the contrary, the

date, been withdrawn.

evidence is clear: where States engage in inclusive domestic
debates about the compatibility of national practices and laws

These trends are important because they show that States

(including where those domestic norms are influenced by re-

recognise the negative consequences of reservations for the

ligion or tradition) with international human rights obligations

domestic enjoyment of human rights and, therefore, the im-

and commitments, they tend to conclude that there is no inher-

portance of lifting them in line with UN Treaty Body recommen-

ent contradiction and therefore that relevant reservations to the

dations52 and the ILC Guiding Principles.53 It is also important

international human rights treaties can be withdrawn.
_
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Figure 8. Religion-based reservations by country*

Flag

Monaco

Country

49

-

0

14

Total number Total number
of standing of withdrawn Main
reservations reservations reserved
treaties

6

CEDAW
CRC
CRPD
CERD
ICESCR

Holy See

-

26

-

Syria

Malta

2

47

2

0

32

Israel

CEDAW
CRPD
ICESCR
ICCPR
CERD

Lithuania

CRC
CAT

24

Ireland

Total number of
relgion-based reservations
general
specific

11

27

0

5

2

-

0

1

16

-

1

15

CEDAW
ICCPR
CRPD

4

8

1

2

CEDAW
CRPD

Kuwait
Iraq

CRPD

Jordan

CEDAW
ICCPR
CERD
ICESCR

15

1

0

15

CEDAW
CRC

13

2

0

9

CEDAW
CRC

Libya

1

0

9

16

4

-

4

CEDAW

CRC
CRPD

8

12

0

8

CEDAW
CRC

Mauritania
1

5

1

15

CEDAW,
CRC
ICCPR
ICESCR
CRPD

-

0

27

30

1

0

28

3

31

1

0

CEDAW
ICCPR
ICESCR

Bangladesh

CEDAW
ICCPR
CAT
ICESCR

45

2

0

18

CEDAW
CRC

Tunisia

Algeria

1

30

Pakistan

Morocco

6

1

Bahrain
Poland

10

25

CEDAW
ICCPR
CERD
ICESCR

3

12

1

2

CRC
ICCPR

CEDAW
CRC

Saudi Arabia
Egypt

Niger

8

-

0

8

CEDAW

19

9

2

17

CEDAW
CRC
ICCPR
CRPD
ICESCR

4

-

3

1

India

CEDAW
CERD
CRC

17

-

0

10

CEDAW
ICESCR

Brunei Darussalam

12

3

3

9

CEDAW
CRC
CRPD

Qatar

Other states that have tabled religion-based reservations
Total number of
standing
reservations

Argentina

_
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6

Total number of
religion-based
reservations
general
specific
0

Total number of
withdrawn
reservations

2

-

Main
reserved
treaties
CRC

Canada

12

0

1

1

CRC
CRPD

Guatemala

1

0

1

-

CEDAW
CRC

Micronesia

13

0

13

-

17

2

0

17

CEDAW
CRC
CAT

Maldives

21

Oman

9

12

1

8

CEDAW
CRC

1

2

CEDAW
CRC
ICCPR

Malaysia

19

United Arab Emirates

29

-

1

28

CEDAW
CRC

29

19

0

17

CEDAW
CRPD

Singapore

41

7

1

10

CEDAW
CRPD
CERD
CRC

CEDAW

Data as at November 2016. Source: UNTC. For methodology please see endnote. *Only includes countries with standing religion-based reservations.
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Thus, the focus of any useful analysis should be on the domestic

religious leaders and conservative Islamic scholars and jurists

experiences of States: what were the main domestic political

viewed the Moudawana as, in essence, a religious text.

dynamics that led a State to ratify a treaty, but at the same time,
submit reservations to one or more articles of that treaty?; and

During the 1990s, domestic civil society pressure began to

- crucially - in cases where a State was able, subsequently, to

mount in support of reform of the Moudawana. This movement,

withdraw that reservation, what were the domestic political dy-

which was led, especially, by women's rights advocacy groups

namics which made that possible?

like Women's Action Union, did not seek to challenge the Islamic
character of Morocco,54 but rather sought to inform and educate

Part III.

The political reality
of reservations and
their withdrawal

Based on this analysis, which the first half of Part III of this

(e.g. through media campaigns and educational programmes)55

Policy Report aims to help provide; it is then possible to ask

key stakeholder groups, promoting the idea that there is no in-

a second key question: how can the international community

herent conflict between Islamic beliefs and doctrine on the one

help promote or replicate those good domestic practices that

hand, and universal human rights, including women's rights, on

allowed a State to review the necessity of its reservations and

the other. This constructive approach enabled the movement to

come to the conclusions that they were no longer required?

win friends and supporters within the Moroccan Government - a
point recognised in a number of Morocco's reports to the United
Nations.56

Selected national case
studies

However, many supporters of the Moudawana family code re-

The strengthening of Morocco's obligations under

historically guided the Moroccan people.57 These important do-

the CEDAW

mestic stakeholders also opposed efforts to bind Morocco more

mained unmoved, and continued to oppose any reforms that
would be, as they saw it, contrary to the Islamic values that had

closely with international human rights norms, for example by
In 1958, Morocco adopted Moudawana, the national FamExisting literature on reservations to the core human rights con-

Any analysis of treaty reservations and their implications for

ventions tends to see them as an essentially legal concern - as

questions of universality must start from such a nuanced un-

a matter of international treaty law and an area of contestation

derstanding of the nature of States and the intensely political

between States Parties. Taking their cue from this orientation,

character of national decision-making vis-à-vis the acceptance

members of UN Treaty Bodies and UN member States partici-

(or lack thereof) of obligations under the international human

pating in the Universal Periodic Review (UPR) have tended to

rights treaties, if it is to be useful and productive.

ratifying relevant human rights conventions.

ily Code. The Moudawana, including those provisions touching upon women's rights, equality and non-discrimination, re-

Caught between these competing pressures, tentative reform

flected the political and religious views of the more conservative

efforts, such as one launched in the 1990s by the then King of

parts of Moroccan society. These groups ('the Ulemas') viewed

Morocco, King Hassan II, met with only limited success (a first

the Islamic Shariah as the main source of, and inspiration for,

amendment to Moudawana family code was adopted in 1993, but

domestic legislation, including in the area of family law. Indeed,

did not include key changes requested by women's rights groups).

adopt a highly legalistic or simplistic approach to reservations,
emphasising their negative consequences for the integrity of

But what is meant by 'useful and productive'? What is the ul-

the human rights conventions and the obligations of States.

timate goal of any analysis, and indeed of this Policy Report,
and the project of which it is part? These questions were re-
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In reality, reservations are inherently and acutely political. They

peatedly raised during the policy dialogues in Geneva, Istanbul

represent the outward, external manifestation of deeply sensi-

and Tubingen, held in preparation for this report. Is the goal to

tive political questions related to the relationship between uni-

embarrass or shame States by drawing attention to 'immoral'

versal human rights norms and national/local culture, religious

reservations and their negative implications for the enjoyment

beliefs and traditions. They also reflect the final settlement, or

of human rights, and thus to somehow 'force' States to with-

outward expression, of complex domestic debates between rel-

draw them? The answer to such a question is 'no.' As the title of

evant stakeholders (different government ministries, lawyers,

this report clearly suggests, the URG is a committed advocate of

religious leaders and NGOs) about how best - to borrow lan-

the universality of human rights, but it does not subscribe to the

guage from operative paragraph 5 of the Vienna Declaration and

view that certain States are inherently opposed to universality,

Programme of Action - to 'promote and protect all [universal,

or are inherent supporters of cultural relativism, including on

indivisible, interdependent and inter-related] human rights and

grounds of religion. Rather, it takes the view that universality

fundamental freedoms,' while bearing in mind 'the significant

will not happen overnight - and that the speed with which States

of national and regional particularities and various historical,

can travel towards that destination is dependent on domestic

cultural and religious backgrounds.' After all, contrary to pre-

political (democratic) processes premised on moving all parts

dominant contemporary political and legal narratives, States

of society towards a common understanding of universal rights,

are not unitary entities (usually seen as interchangeable with

and a common conviction that there is nothing inherently con-

the government or the Executive), but rather complex ecosys-

tradictory between those rights and their own traditions, cul-

tems made up of different, and often competing, interests and

tures or religious beliefs.

world-views.

Moroccan peaceful protest against discrimination

_
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In June 1993, Morocco decided to ratify the CEDAW. Recognis-

As a consequence of this comprehensive and inclusive domes-

ing the strong and divergent views on issues of women's rights

tic process of consultation, debate and reform, when Morocco

and family law across society, the Government balanced the de-

presented its first periodic report under the Human Rights

cision to become Party to the CEDAW with a decision, designed

Council's UPR mechanism in 2008, it was able to announce its

to assuage the more conservative parts of society, to enter 18

intention to withdraw some of its reservations to the CEDAW.

religion-based reservations to key treaty provisions. In a further
sign of domestic political tension over this matter (and despite

A few months later, in autumn 2008, the Supreme Council of

58

repeated calls from the CEDAW Committee for them to do so)

Muslim Scholars in Morocco, confirmed that the decision to

the Government did not publish the Convention in its 'Official

withdraw these reservations did not violate the Islamic Shariah.

Bulletin' - a prerequisite for any international treaty to become

Nevertheless, the head of the Justice and Development Party's

part of Moroccan law - until 2001.59

group in Parliament expressed their opposition to the withdrawal, arguing that Morocco 'cannot lift all reservations to the

In 2000, on a historic day for human rights and democratic de-

point of achieving total equality, because this point is governed

bate in Morocco, these two groups - the reformist movement

by Sharia.'63

and the Ulemas - held two 'competing' mass protests: one in
Rabat for those supportive of legislative change and stronger

Given these on-going divisions, formal notification of the lifting

women's rights; and one in Casablanca for the more conserva-

of the CEDAW reservations was delayed until April 2011, finally

tive parts of the population who argued in favour the status quo

occurring in the context of the reform of Morocco's Constitution

and for respect for Islamic values, as enshrined in the Mou-

(a process initiated by King Muhammad VI in response to pro-

dawana, and who labelled the proposed reforms as an attempt

tests during the so-called 'Arab Spring').64

Third day of demonstrations in front of the national constituent assembly in Tunis.

to impose 'Western values' on Morocco.
The constitutional changes, which included over 40 new articles
In 2001, the Government of Morocco established a Royal Com-

devoted to strengthening human rights - including women's

mission of religious authorities and law experts to study the is-

rights, were approved on 1 July 2011 through referendum.65 In

sues and to propose amendments to the family code, taking into

light of the referendum result and the clear popular support for

account the different views of all domestic stakeholders, as well

reform, Morocco decided to formally lift nearly all of its reserva-

as relevant Islamic principles. After 30 months of difficult and

tions to the CEDAW (the exceptions being some reservations to

sometimes contentious deliberations, the Commission pre-

articles 2 and 15 (4)).

sented its recommendations to the new King, Mohammed VI, in
2003, who used them as the basis for legislation that he submit-

Tunisia's withdrawal of its reservations to the

ted to Parliament in October of that year. 'The Parliament de-

CEDAW

bated the reforms extensively, making some 110 amendments
before unanimously approving the final text.'60

In 1956, soon after the Tunisia's independence, a new Constitution was adopted. The Constitution established Tunisia as an

The new Moroccan Family Code was adopted in February 2004.

Islamic State (article 1), but also recognised freedom of con-

The main changes in the new Code, as compared to its pre-

science (article 5). Building on the Constitution, the country

decessor, reflected key recommendations of the CEDAW Com-

also adopted a new Personal Status Code. This was the first

mittee. In particular, the Code included provisions recognising

legal instrument adopted in an Islamic State that recognised

core principles, such as equality in different aspects of mar-

the equal rights of men and women in most, but not all, spheres

riage and divorce, in matters relating to custody of children, and

of personal and family life. For example, the Code recognised

in matters of inheritance.61 The legislation also established the

equality with regards to minimum marriageable age, consent

necessary institutional machinery - such as courts and special

to be married, and the rights and responsibilities of spouses.

training institutes for judges and lawyers - to promote the full

However, other provisions in the Code, such as those related to

realisation of these new rights.62 Three years later, in 2007, Mo-

inheritance and property, continued to follow traditional values

rocco further amended the law to allow women to transmit their
nationality to their children.
_
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and Shariah law.

In 2008, Tunisia ratified the CEDAW but, recognising the con-

the CEDAW. The Decree-Law was published in the Official Jour-

cerns from some parts of society, especially religious conser-

nal of the Tunisian Republic. However, following elections held

vatives who positioned themselves as 'defenders of traditional

later that same month, the new Tunisian Government did not

Islamic values,' entered eight reservations. These reservations

send the withdrawal notification to the UN Secretary-General,

concerned treaty requirements to provide equality to women in

meaning the lifting of the reservations did not have legal effect.

family matters (including women's ability to pass on their na-

In January 2014, Tunisia adopted its new Constitution. After

tionality to their children, rights and responsibilities in marriage

a determined campaign by civil society, especially women's

and divorce, matters relating to children and guardianship, per-

rights and other human rights NGOs, the new primary law in-

sonal rights for husbands and wives with regard to family name

cluded strong equality, non-discrimination and women's rights

and occupation, and equal rights to property). With these reser-

provisions.

vations, Tunisia sought to balance a desire to demonstrate the
State's commitment to women's rights and its determination to

The adoption of the new Constitution meant that, finally, in April

promote those rights, with the shorter-term political imperative

2014, Tunisia was able to officially notify the UN of its decision to

of assuaging religious concerns and sensitivities.

withdraw all specific reservations to the CEDAW. Notwithstanding, Tunisia maintained a general declaration stating that the

However, women's rights groups responded by immediately

country 'shall not take any organisational or legislative decision

forming a coalition to demand the withdrawal of the reserva-

in conformity with the requirements of this Convention where

tions. Over time, this civil society coalition secured numerous

such a decision would conflict with the provisions of Chapter I

revisions and amendments to the Personal Status Code - re-

of the Tunisian Constitution.'

sulting in incremental advances for women's rights in areas
such as the determination of nationality (areas that had previ-

Pakistan's reservations to the CAT and the ICCPR

ously been considered the exclusive domain of men).
Pakistan acceded to the CAT and the ICCPR in 2010. At the time
In October 2011, following the revolution in Tunisia (the start of

of accession, it entered nine religion-based reservations to the

the Arab Spring), the Transitional Government adopted Decree-

CAT and fourteen to the ICCPR. These reservations sought to

Law 103 lifting the reservations to articles 9, 15, 16 and 29 of

restrict Pakistan's obligations under the treaties66 to be ap-
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plicable only insofar as they are compatible with the country's

by the Government, to officially notify the UN of the withdrawal

principles, help to explain why, when ratifying the treaty, the

Constitution and with Shariah law.

scribed under the Constitution. With reference to the provisions

of all normative reservations to the ICCPR and the CAT (with the

Government bypassed parliament and approved the decision

of articles 1, 14, 16, 17, 21, 22 and 29 of this Convention, the

exception of a single specific reservation to article 8 of the CAT

by presidential decree. Some held that the rights contained in

Government of the Republic of Indonesia declares that it will ap-

- dealing with torture as an extraditable offence).

the CRC are universal, and should be enjoyed by all children in

ply these articles in conformity with its Constitution...'

At the time of accession, Pakistan's international partners
broadly welcomed the country's decision to become Party to

Indonesia, without discrimination and without exception; while

the two core treaties, but a total of 26 States Parties formally

The case of Pakistan is interesting in that it is an example of

others argued that the convention imposed 'alien' or 'Western'

With ratification of the CRC came greater political and public

objected to the reservations. These States, together with Paki-

a 'top-down' or 'externally-imposed' withdrawal of reserva-

values and norms in areas of Indonesian life, such a family

awareness of child rights issues. Following studies conducted

stani and international NGOs, expressed deep concern over the

tions, rather than one that has its genesis in domestic political

and children, traditionally governed by religious or traditional

by universities and local NGOs about children requiring special

broad nature of the reservations and their significant negative

dynamics and debate. That is not to say the EU was wrong to

norms.

protection (i.e. child labour, or children in prostitution or home-

implications for human rights in Pakistan.

make preferential trade or development relationships depen-

lessness), a public discussion on the rights of the child took place

dent on the observance of international human rights norms

Against this background, at the time of ratification Indonesia

at the national level. These dialogues in-turn led to the creation

- indeed, such an approach can be highly effective. It is rather to

presented a declaration (in effect a general reservation), which

of an informal group of CRC supporters inside the government.

show that where such changes are presented by a government

read as follows:

As a consequence of these developments, during its first peri-

to key domestic stakeholders as a fait accompli, without their
knowledge, involvement or agreement - especially where the

'...The ratification of the Convention on the Rights of the Child

population of the country may have concerns about the com-

by the Republic of Indonesia does not imply the acceptance of

patibility of those changes vis-à-vis prevailing cultural-religious

obligations going beyond the Constitutional limits nor the accep-

norms - then the apparent strengthening of the State Party's

tance of any obligation to introduce any right beyond those pre-

odic review before the Committee on the Rights of the Child in
1993, Indonesia announced its intention to review - and perhaps
withdraw - the declaration with regard to articles 1, 14, 16 and
29 of the convention.75 While welcoming the announcement, the
Committee nonetheless urged Indonesia to clarify the situation

adherence to international law may remain largely illusory. In
Pakistan's case, since the withdrawal of the reservations to the
ICCPR and the CAT, very few steps have been taken to reform
domestic laws or practice in line with the State's strengthened
Former President of Pakistan Mr. Syed Yousaf Raza Gillani

international obligations.69

Notwithstanding this pressure, the reservations remained in

Indonesia and the CRC

place until 2011, when Pakistan applied to receive beneficial
trade access to the EU market under the Generalised System

Indonesia does not officially recognise a State religion,70 and ar-

of Preferences Plus scheme (GSP Plus).67 In order to benefit

ticle 29 of the country's Constitution recognises and guarantees

from GSP Plus, countries must comply with various good gov-

freedom of religion or belief to all individuals, without discrimi-

ernance, environmental, human rights, and labour standards.

nation. However, the Constitution also promulgates 'Pancasila,'

This includes a requirement to ratify the core human rights trea-

the official philosophical foundation of the Indonesia State,

ties (as well as ILO conventions and multilateral environmental

which includes, as its first principle, belief in the absoluteness

agreements). However, upon reviewing Pakistan's application,

of God. Taken together with the fact that around 90% of the In-

EU member States decided that the country's vague reserva-

donesia population is Muslim,71 this has led some (though oth-

tions to the CAT and the ICCPR meant that it did not accept to

ers fiercely disagree72) to claim that the State and the Constitu-

be held accountable against the obligations contained in those

tion have a clear Islamic character. 73

treaties, and thus the country did not meet the requirements set
by GSP Plus. Pakistan was therefore ineligible to benefit from

This is important, in the context of Indonesian reservations to

the beneficial trading arrangements because its reservations,

the human rights treaties, insofar as those reservations refer-

in effect, 'nullified the impact of ratification of these two Inter-

ence the Constitution, because, it is argued, those reservations

national Conventions.'68

are an indirect way of invoking the 'Pancasila’ doctrine and, by
extension, Islamic principles.74

In response, later that same year (September 2011), the-then

_
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Prime Minister of Pakistan, Syed Yousaf Raza Gillani, convened

Indonesia ratified the CRC in September 1990. Disagreements

an inter-ministerial meeting to consider the EU's decision and

and tension over the degree to which Indonesia and its Consti-

the wider question of Pakistan's obligations under the core hu-

tution are possessed of this Islamic character, and - by exten-

man rights treaties. The outcome of the meeting was a decision,

sion - the degree to which the country should respect Islamic

Children in Jakarta asking for help
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with regard to the remaining articles (articles 17, 21 and 22),

Following the adoption of the new Law and Decree, the Gov-

and to consider withdrawing the declaration in its entirety.

ernment of Indonesia announced that the declaration was

es of [these] countries' especially those 'with similar religious

Treaty Bodies

backgrounds and legal systems'86 to their own.

80

no longer needed in its present form. Therefore, in 2005,

There are two main ways in which the UN Treaty Bodies have

Notwithstanding the debate over the necessity and possible

the State submitted a formal notice to the UN Secretary-

sought to deal with the issue of reservations: through General

As another important example, in its General Comment 24

negative impacts of the declaration, the case of Indonesia also

General stating its decision to partially lift the declara-

Comments or General Recommendations; and through con-

(1994) the Human Rights Committee attempted to define what

demonstrates the potential political value of reservations. The

tion - withdrawing reference to specific articles of the CRC

cluding observations (i.e. specific recommendations or obser-

should be considered to be contrary to the object and purpose

act of tabling a declaration/reservation provided the Government

but maintaining a general reservation making clear that the

vations presented to the States Parties following the consider-

of the ICCPR, and abrogated itself the competence to determine

with the political leeway needed to be able to ratify the CRC, and

State only recognises the obligations contained in the Con-

ation of their periodic reports).

when a reservation does not fulfil this criteria. In the General

to bind itself to the obligations contained therein (as modified by

vention insofar as they are compatible with the Constitu-

the declaration). Once it became a State Party, Indonesia was

tion. Notwithstanding, this general reservation continues to

able to begin the process of implementing the treaty - starting

be criticised by child rights NGOs in Indonesia and abroad.81

Comment, the Committee stated that:
General Comments or General Recommendations
‘Reservations must be specific and transparent, but must refer

with a review of the current situation of the rights of children

A number of Treaty Bodies have issued General Comments or

to a particular provision of the Covenant and indicate in precise

in the country, and how this situation compared with the rights

General Recommendations on the topic of reservations, includ-

terms its scope in relation thereto. States should not enter so

ing: the Committee on the Elimination of Discrimination Against

many reservations that they are in effect accepting a limited num-

Women (CEDAW Committee),82 the Committee on the Rights of

ber of human rights obligations, and not the Covenant as such

set down in the Convention. According to the Indonesian Government: 'The first decade after ratification was dedicated to
looking into how the CRC could best fit in the legal, political
and societal systems, values, norms and practices in a country
known for its vast diversities.' What is more, by committing to
76

UN human rights mechanisms: reactions to religion
based reservations

the Child (CRC Committee) , the Human Rights Committee

[...] reservations should not systematically reduce the obligations

(which monitors the implementation of the ICCPR), and the

undertaken only to the presently existing in less demanding stan-

Committee Against Torture (CAT Committee).

dards of domestic law.’87
Concluding observations

83
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universal norms and the UN's human rights treaty system, Indonesia opened the door to greater engagement on the part of

It is clear from the above that a decision to withdraw a reserva-

For example, the CEDAW Committee has reflected on the issue

international development organisations and agencies, such as

tion, including religion-based reservations, must - like the de-

of reservations many occasions. In 1987, with General Recom-

UNICEF, to help the country fulfil its new obligations.77 As part

cision to enter them in the first place - be driven by domestic

mendation 4, it expressed concern at the high number of imper-

Treaty Bodies regularly use their concluding observations (rec-

of this international support, a national action plan on the rights

political dynamics, debate and reform. The decision cannot and

missible reservations tabled by States Parties, and encouraged

ommendations) at the end of a periodic review of a State Party's

of the child was developed.

should not be imposed from above.

reserving States to withdraw them. Five years later, in General

compliance with the relevant treaty, to comment on any res-

Recommendation 20 (1992), the Committee again called on

ervations that the State may maintain to the treaty or its ar-

In the late years of the 20 and the early years of the 21 Cen-

That is not to say that the international community cannot play

States Parties to reconsider standing reservations, which, it ar-

ticles. Generally, Treaty Bodies will focus their comments on

turies, Indonesia experienced a period of political upheaval,

a role. It can. But that role should be to encourage and press

gued, were providing a significant barrier to the effective imple-

the legality of the reservations, by, for example, arguing that

as the old regime collapsed and was gradually replaced by a

the relevant State to begin or intensify a process of domestic

mentation of the treaty. In 1998, in two further comments (made

they are contrary to the object and purpose of the convention,

more democratic form of government. This transition provided

political discourse, debate, reflection and reform - involving all

in the context of the reports of it's 18th and 19th sessions), the

or are too general and imprecise; and will call on the State

new opportunities to strengthen the promotion and protection

relevant domestic stakeholders and the general public - in or-

Committee drew particular attention to reservations to articles

Party to specify, limit and/or narrow the scope of any restric-

of human rights in the country, including child rights. For ex-

der to create the conditions for a possible withdrawal; rather

2 and 16, affirming that reservations to these articles were con-

tions, and continue efforts to review and ultimately withdraw

ample, around this time, the Government created new indepen-

than to simply demand an immediate withdrawal. Indeed, any

trary to the object and purpose of the treaty because, accord-

the reservation(s). Indeed, according to the URG's analysis of

dent institutions and public offices in the field of human rights,

attempt to force or pressurise a country to lift a reservation,

ing to the Committee: '[they] perpetuate the myth of women's

Treaty Body concluding observations, simple recommendations

amended the Constitution to include human rights articles (in-

especially if that reservation touches upon sensitive matters of

inferiority and reinforce the inequalities in the lives of millions

to States to withdraw reservations because they are 'contrary to

cluding child rights articles), and, in 1999, enacted a first piece

religion and tradition, and has the support of significant parts of

of women throughout the world.'85

the object and purpose of the convention,' are by far the most

of national legislation specifically focused on promoting and

the population, is likely to be counterproductive.

th

st

protecting human rights.

religion-based reservations).

Within this picture, two UN human rights mechanisms in par-

about the consequences of reservations, and has repeatedly

The Committee on the Rights of the Child welcomed these re-

ticular - the Treaty Bodies and the UPR - can play an important

urged States Parties to consider their withdrawal. However,

On other occasions, a Treaty Body may argue that the word-

forms, but continued to urge Indonesia to undertake the neces-

role.

with one important exception, the Committee has not provided

ing or existence of a certain reservation suggests that the State

guidance to States on how to go about the task. The exception to

Party has wrongly interpreted the relevant treaty provision, and

Later, in 2003, the parliament enacted a dedicated

This section of the report therefore reflects on the efforts of

this rule is General Recommendation No. 29 on article 16 of the

thus recommend that the State reconsider the reservation. For

Child Protection Law (23/2002), further enshrining its CRC obli-

these two mechanisms to deal with the question of reserva-

CEDAW, published in 2013, in which the Committee recognises

example, commenting on a reservation presented by Malta to

gations in national legislation, and passed Presidential Decree

tions, especially religion-based reservations, to the core human

that some States Parties have been able to modify domestic

the CEDAW, the Committee expressed its concern 'that the

77/2003 creating a national monitoring mechanism. 79

rights treaties.

laws as a precursor to lifting reservations to the CEDAW, and

State party maintains its reservation to article 16, paragraph

usefully urges other States Parties to consider 'the experienc

1(e), which according to the Committee might be the result of

sary domestic steps to enable it to formally withdraw its declaration.

_
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common type of observation (42% of all recommendations on
Since 1998, the Committee has continued to express concern

78

_
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a mistaken interpretation of the State party's obligations under

ments for why a given reservations is not necessary or might be

reform designed to build a domestic case for withdrawal; or

That is especially the case when the recommending State is

this provision.'

tightened - is to 'encourage' (the use of the word 'encourage'

that it reflects on the relevant experiences of other States with

from a different region, or religious-cultural background. Ac-

as opposed to, for example, 'calls upon' is important) the State

similar religious or cultural backgrounds.

cording to the URG's analysis, recommendations to withdraw

88

As noted above, it is debatable how effective these commentar-

Party to begin a process of national consultation and review,

ies are as a means of moving States towards a reconsideration

so that these and other arguments can be heard by domestic

of reservations.

stakeholders, and support built, for eventual withdrawal.

religion-based treaty reservations come predominantly from
The Universal Periodic Review

tions are predominantly OIC States (89%). On the latter point, it
During the first two cycles of the Universal Periodic Review

is perhaps instructive to compare the UPR reviews of two States

What may be more effective (though there is not yet enough

For example, in its concluding comments on Morocco's com-

(UPR), States presented a total of 380 recommendations to

- Malta and Bangladesh - which maintain (as of the end of 2016)

evidence to say for sure) is for Treaty Bodies to provide sub-

bined third and fourth periodic reports, the CEDAW Committee

States on the issue of reservations to the international human

exactly the same number of reservations (47 - in Malta's case

stantive comments explaining why, in its view, the reservation

'encourages' the State Party to:

rights conventions; 190 of these (50%) addressed religion-

32 of those are religion-based, in Bangladesh's case that figure

based reservations. The majority of these were focused on reli-

is 18) and which have both, over the years, withdrawn only two

is unnecessary - for example where the Committee feels there
is no incompatibility between a given treaty provision and a par-

‘... continue to take the necessary steps for the withdrawal of

gion-based reservations to the CEDAW, the CRC and the ICCPR,

reservations. Yet over the course of the two cycles of the UPR,

ticular religious belief or practice. Clearly, for that to happen,

all its remaining declarations and reservations to articles 2 and

(see Figure 9). Most recommendations (71%) call on the State

Muslim-majority Bangladesh has received twice as many rec-

the Treaty Body in question must contain experts in theology or,

16 to the Convention which, in the opinion of the Committee,

under review to lift religion-based reservations to a particular

ommendations to withdraw religion-based reservations as has

for example, Islamic law. However, by engaging in a substan-

go against the object and purpose of the Convention, in order

treaty in a general sense (e.g. 'withdraw your reservations to

Catholic-majority Malta.

tive discussion on the specific right(s) in question, Treaty Bodies

for Moroccan women to benefit from all the Conventions’ provi-

the CEDAW'); only 29% referenced reservations to particular

are more likely to convince States that any reservation is either

sions.’

articles of a treaty.

analysis, the URG found a (relatively small) number of cases

Finally, it is likely to be highly effective - indeed this is a key

A URG review of all UPR recommendations about religion-

treaty reservations. Only 23% of such recommendations were

where Treaty Bodies have adopted such an approach.

conclusion and recommendation of this Policy Report - for

based reservations to the core human rights treaties found that

accepted over the UPR's first two cycles. Furthermore, even

Treaty Bodies to encourage reserving States to review and learn

the vast majority (93%) of these recommendations reflect sim-

where such recommendations were accepted, the URG was

For example, following Qatar's periodic review before the CAT

from the experiences of States of similar religious or cultural

plistic and rather blunt calls on the State under review to im-

only able to find evidence that the relevant reservation was sub-

Committee in 2012, the Committee noted:

backgrounds. In order words, when calling on an OIC State to

mediately lift the 'offending' reservations.

sequently withdrawn in 12% of cases (e.g. Morocco's reserva-

unnecessary or could at least be modified/narrowed. From its

This unfortunate dynamic can be clearly seen in the acceptance
rate, by States under review, of recommendations to withdraw

move towards the withdrawal of reservations to the CEDAW, the

tions under the CEDAW, Bangladesh's reservations under the

‘The State party [...] seeks to retain a vague and extremely broad

relevant Treaty Body would be well advised to encourage the

For example, during the second cycle review of Jordan in 2013,

reservation to articles 1 and 16 of the Convention insofar as they

concerned State to review - and benefit from - the experience

Slovenia offered the following recommendation:

are incompatible with the precepts of Islamic law and the Islamic

of Morocco or Tunisia (see pages 31 - 32). During its analysis of

religion. The Committee considers that the State party should

Treaty Body concluding observations, the URG did find some ex-

‘Lift the remaining reservations to the Convention on the Elimina-

viewing States in the UPR would be better advised to both base

face few obstacles in withdrawing its reservation in view of the

amples of this kind of recommendations. For example in 2015,

tion of All Forms of Discrimination against Women, as well as the

any recommendation on a detailed, substantive understand-

fact that the State party has accepted and incorporated into do-

the CEDAW Committee recommended to the Maldives that it:

reservations made to the Convention on the Rights of the Child’

ing of the situation in the State under review (e.g. regarding

as noted in paragraph 8 of the present concluding observations.’

CEDAW, and Syria's reservation under the CRC).
Again mirroring best practice on the part of Treaty Bodies, re-

mestic law the definition of torture in article 1 of the Convention,

which piece of domestic legislation would need to be amended
‘Honour its commitment to withdraw [...] its reservation to article

While during the first cycle review of the Maldives in 2010, Spain

in order for reservation withdrawal to become feasible), and to

16 (2) within a clear time frame and to review [...] its reservation

recommended to:

emphasise the importance, as a precursor to any withdrawal,

Similarly, following the periodic review of Jordan before the

to article 16 (1), with a view to fully withdrawing it, taking into con-

Committee on the Rights of the Child in 2006, the Committee

sideration the practices of countries with similar religious back-

concluded that the

grounds and legal systems that have successfully harmonized

of the State under review undertaking an inclusive domestic
‘Withdraw reservations to CEDAW.’

process of consultation, awareness-raising and reform. Such
recommendations are more likely to be effective for the simple

their national legislation with international human rights obliga-

However, as with simplistic concluding observations by Treaty

reason that they are more likely to be 'useful' to the State un-

‘... State’s reservation to articles 20 and 21 is unnecessary since

tions and consultations with civil society, in particular women’s

Bodies, there are serious question marks over the effective-

der review. The URG's 2016 Policy Report reviewing the first two

there appears to be no contradiction between logic behind it and

organizations.’

ness of this approach. Reservations, especially religion-based

cycles of the UPR found such 'usefulness' to be a key criterion

reservations, are highly political, and deal with highly sensitive

determining the quality and impact of recommendations.89

provisions of articles 20 and 21 of the Convention ... Concerns
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Western States (46%); while the 'targets' of those recommenda-

expressed by State in its reservation are well taken care of by

Unfortunately, beyond these relatively small number of ex-

and emotive issues related to religion, culture and tradition. It is

article 20 (3), which expressly recognizes kafalah of Islamic law

amples, there are remarkably few examples of Treaty Bodies

extremely doubtful, therefore, that a simple demand, by a State

Unfortunately, the URG's analysis of first and second cycle rec-

as alternative care, and article 21 expressly refers to States that

producing recommendations that provide expert commentary

delegation in Geneva, to withdraw a reservation, will have the de-

ommendations uncovered few examples of such enlightened

‘recognize and/or permit the system of adoption.’

on the substantive justification for a reservation, especially a

sired effect. Indeed, by distilling - or even ignoring entirely - com-

recommendations. Some of those are presented below.

religion-based reservation; or of Treaty Bodies linking that

plex political and theological questions into a simple demand,

Another effective, though largely untested, practice is for Treaty

substantive commentary with a suggestion that the State con-

such recommendations may even be counter-productive; hard-

‘[Give] due consideration to the recommendations of the Inter-

Bodies - in addition to providing States with substantive argu-

cerned begin a process of domestic consultation, review, and

ening national positions behind the maintenance of reservations.

Agency Committee coordinated by the Ministry of Women, Fam-
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ily and Development regarding the compliance of Malaysia with

‘Achieve real progress with regard to women’s rights by reforming

the Convention on the Rights of the Child and the Convention on

the Nationality Act, to ensure gender equality and to give Qatari

the Elimination of Discrimination Against Women and the with-

women the right to transmit their nationality to their children, and

drawal of its reservations to both conventions.’

by withdrawing reservations to the Convention on the Elimination
of All Forms of Discrimination against Women and the Optional
Protocol thereto.’

Recommendation by Algeria to Malaysia, 1st UPR cycle, (February, 2009)

Recommendation by France to Qatar, 2nd UPR cycle, (August,
‘Review the personal status legislation and the Penal Code in or-

2014)

der to modify or delete articles that discriminate against women,
work to lift the reservation on article 16 of CEDAW.’
Recommendation by Sweden to Egypt, 2nd UPR cycle, (November, 2014)

Figure 9. Recommendations on reservations during the 1st and 2nd cycles of the Universal Periodic

Review
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Total religion-based specific reservations
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Data as at September 2016. Source: UPR Info - Database of recommendations. For methodology please see endnote.

196

171

tions (both general and article-specific) are inspired by concern,

to a human rights treaty, of leveraging that framework, includ-

on the part of the reserving State, that certain provisions of the

ing its own reservations thereto, to begin, and act as a focal

treaty in question may not be fully compatible with prevailing

point for, a process of domestic reflection and debate about

religious beliefs, doctrine or practices at domestic level. The

prevailing societal norms (including religious norms), whether

prevalence of such 'religion-based reservations' in the interna-

those norms are immutable or can change as society evolves,

tional human rights system reinforces the commonly-held view

and whether those evolving societal norms are really incompat-

that on-going debates about universality and cultural relativism

ible with universal human rights standards. The case studies

are, to a large extent, debates about the relationship between

presented in this Policy Report show that, where such process-

international human rights norms and religion or belief.

es of domestic reflection have been initiated, they can achieve
important positive results for the human rights of people in the

a number of States, especially OIC member States, have made
important progress over recent years in driving domestic re-

500

tions, especially sweeping general reservations, have important

form and lifting religion-based reservations to the core human

450

negative consequences for the on the ground enjoyment of hu-

rights treaties. Taken together with the rising number of treaty

400

man rights. Yet, on the other hand, as the UN's Human Rights

ratifications, this emerging pattern of reservation withdrawals,

Committee, guardian of one of the two international Covenants,

is suggestive of a 'march of universality.'

250

75%

This then underlines the importance, once a State has acceded

the one hand, it is clearly beyond argument that many reserva-

has recognised:
From the perspective of the international community, the
‘The possibility of entering reservations may encourage states

the behaviour of UN human rights mechanisms vis-à-vis reser-

rights in the Covenant nonetheless to accept the generality of

vations, especially religion-based reservations, points towards

100

obligations in that instrument. Reservations may serve a useful

the idea that the role of the international community should be

50

function to enable states to adapt specific elements in their laws

to encourage and support such processes of domestic reflec-

to the inherent rights of each person as articulated in the Cov-

tion and reform, rather than to engage in top-down demands

enant. However, it is desirable in principle that states accept the

for the lifting of reservations 'at any cost.'

0

Number of State Parties
(as of Dec 2016)
Year of
adoption

full range of obligations, because the human rights norms are
the legal expression of the essential rights that every person is
entitled to as a human being.’

Recommendations

In other words, reservations can and do play a useful political

With the above in mind, the Universal Rights Group makes the

function - allowing States that may not otherwise do so, to sign
and ratify the international human rights treaties, and thus bind
_
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above-mentioned case studies, taken together with a review of

which consider that they have difficulties in guaranteeing all the

150

60%

Policy Report shows that a significant majority of all reserva-

treaties should not only be seen in a negative or static light. On

6

13%

obligations.

tions. Indeed, the statistics compiled for this report show that

300

51%

20%

zone between the two moving plates of universal human rights

country concerned, and allow the State Party to lift its reserva-

200

2

themselves into a comprehensive framework of human rights

including religion-based reservations, to the core human rights

350

65%

8

4

Reservations provide an excellent means of locating the fracture

Notwithstanding, this report has also shown that reservations,

Number of specific reservations

Number of general reservations

16

Conclusions and
recommendations
norms, and national/local culture, beliefs and traditions. This

to comply with the Constitution, as well as international law, and

18

Part IV.

following recommendations:
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Recommendation 1 (States)

of consultation, reflection and, potentially, reform; and by refer-

exchange experience and good practice in this way, or where

ring States Parties to relevant cases studies (e.g. other States

they can engage in dialogue and cooperation on domestic chal-

All States, developed and developing, including Least Devel-

Parties that have successfully reviewed and, perhaps, lifted cer-

lenges (including challenges related to religion and human

oped Countries (LDCs) and Small Island Developing States

tain reservations).

rights) and how to overcome them. Therefore, as part of efforts
to reform the delivery of the Council's mandate under agenda

(SIDS), should move to sign and ratify all core human rights
conventions. Doing so demonstrates an important political

Recommendation 5 (reviewing States, UPR)

item 10, member States should establish inter-sessional platforms, in Geneva and regionally, whereon States and other na-

commitment to universal human rights norms, and opens the
possibility of working with, and receiving technical assistance

Reviewing States under the UPR should avoid simplistic/blunt

tional stakeholders (especially country-level practitioners) can

and capacity-building support from, the UN Treaty Bodies and

recommendations to lift reservations, including religion-based

present national experiences and good practice (e.g. the lifting

the wider international human rights system, to gradually bring

reservations, and should instead carefully consider all three

of reservations, reform of a country's family code) and, where

domestic laws and practices into line with those norms.

UPR reports (national report, UN system report, and other

appropriate, can request international support to drive further

stakeholders report) and tailor recommendations to the pre-

progress.

Recommendation 2 (States)

vailing domestic situation and domestic religious or cultural
sensitivities. Recommendations may also be more effective if

Where a political determination to sign and ratify an interna-

they focus on the process - i.e. calling on the State under review

tional human rights treaty is held back by concerns, on the part

to begin a process of domestic consultations or awareness-

of some domestic constituencies, about certain provisions of

raising - rather than solely on the final desired outcome (i.e.

that treaty; the State may consider entering specific (not gen-

lifting of reservations).

eral or blanket) reservations, providing they are not contrary
to the treaty's object and purpose. However, those reserva-

Recommendation 6 (NHRIs, NGOs)

tions should clearly and explicitly identify the treaty provisions
/ obligations affected, and should be accompanied by a clear

National human rights institutions (NHRIs) and civil society (in-

justification, explaining the domestic situation and rationale be-

cluding NGOs) are well placed to initiative and/or contribute to

hind the reservation. Such justifications are important in order

processes of domestic reflection and awareness raising; using

to inform future dialogue between the new State Party and the

reservations, especially religion-based reservations, as a mu-

international community. When drafting reservations and justi-

tually-agreeable starting point and framework for domestic de-

fications, States should be guided by relevant Treaty Body gen-

bate about sensitive religious, cultural and societal issues that

eral comments.

may impact on the enjoyment of human rights.

Recommendation 3 (States)

Recommendation 7 (NMIRFs)

Reserving States should keep reservations under active (re)-

Where States have established national mechanisms for imple-

consideration. As part of that, States should initiate processes

mentation, reporting and follow-up (NMIRFs), these can also

of domestic consultation, reflection and, potentially, reform,

play an important role in initiating and framing national debates

that may, over time, render any reservations unnecessary or

on sensitive issues that are the subject of reservations to the

obsolete.

core human rights treaties. Where NMIRFs wish to take such
steps, they should be supported by UN Resident Coordinators

Recommendation 4 (Treaty Bodies)

and Country Teams (including OHCHR).

During their interactive dialogues with States Parties, and in

Recommendation 8 (member States of the Human

their concluding observations, Treaty Bodies should engage in

Rights Council)

a substantive exchange about the justification of standing res-
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ervations, and the relationship between relevant treaty provi-

This report has underscored the importance of States exchang-

sions and the contemporary domestic status quo as it pertains

ing information and experience, as a useful means moving all

to issues of religion, belief, culture, or tradition. Based on that

States Parties towards a position where they can actively con-

exchange, the Treaty Body should build on existing good prac-

sider lifting reservations. Unfortunately, there are few - if any -

tice by encouraging and lending support to domestic processes

platforms at the UN Human Rights Council whereon States can

_
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Methodolgy
The method of counting reservations (and withdrawals) has been
to enumerate every provision under each reservation. If a state has
reserved a single article, i.e. Article 1, then unless this article has
further provisions it has been counted as a single reserved provision.
If the article has multiple provisions then each of these provisions has
been counted. If a state has specified a particular paragraph under an
article, i.e. Article 1(1), then this has been counted as a single reserved
provision. If specific provisions have further sub-paragraphs, i.e. 1(2b),
then this has also been counted as a single reserved provision.
Example:
Article 1
1. ……….
2.
a. ...…….
b. ……….
c. ……….
A reservation to ‘Article 1’ would be 4 reserved provisions
A reservation to ‘Article 1(1)’ would be 1 reserved provision
A reservation to ‘Article 1(2)’ would be 3 reserved provisions
A reservation to ‘Article 1(2a)’ would be 1 reserved provision
This approach is somewhat conservative as it is assumes states
reserving full articles have intended to reserve all individual provisions
under that article. In practice this may not be the case, however it is
deemed necessary to avoid underestimating reservations.
General Reservations to the entire treaty have been counted as a
separate type of reservation, and not as all provisions under the
respected treaty.
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