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PREFACE

As the United Nations (UN] Human Rights Council [‘'the Council) celebrates it tenth anniversary in
2016, this policy paper aims to provide an overview of the institutional issues relating to its status
as a subsidiary body within the UN system. In light of its subsidiary status, the paper explores the
Council's synergies and interactions with its parent body - the General Assembly (GA) - and the UN
Security Council (UNSCJ.

The paper addresses important questions regarding the structural positioning of the Council, its
impact, and its potential for future growth within the UN system, including: What is the institutional
architecture in which the Council finds itself, and how does it exert its influence to mainstream
human rights within the UN system? To what extent is there overlap between the Council and other
UN organs? What can be done to reduce bureaucratic overlap, and strengthen synergies, in regards

to human rights work within the UN system?



BACKGROUND ON THE
UNITED NATIONS HUMAN
RIGHTS COUNCIL

The Human Rights Council ('the Council’) is the main intergov-
ernmental body within the United Nations (UN) system respon-
sible for ‘promoting universal respect for the protection of all
human rights and fundamental freedoms for all,” and for ad-
dressing human rights violations, including gross and system-
atic violations. The Council was created on 15 March 2006 by
UN General Assembly (GA) Resolution 60/251, which decided to
establish the Council, based in Geneva, to replace the Commis-

sion on Human Rights’ (‘the Commission’).!

The Council, which comprises 47 members apportioned by
geographic region, meets for three regular sessions per year
(March, June and September] for a minimum of 10 weeks. It can
also hold special sessions at the request of any Council mem-

ber, with the support of one third of the Council's membership.

The Council's first session took place from 19th - 30th June
2006. One year later, the Council adopted its ‘Institution-build-
ing package’ (resolution 5/1), which details the procedures,
mechanisms, and structures that form the basis of its work.
Among those mechanisms are the new Universal Periodic Re-
view (UPR], the Advisory Committee, and the Complaints Pro-
cedure. The Council also assumed the former Commission’s

oversight of the Special Procedures.

Despite the formal recognition of human rights as one of the

three main pillars of the UN, alongside peace and security

and development,? the Council was not granted the status of

a principal UN organ. Rather, resolution 60/251 established
the Council as a subsidiary organ of the GA (while the former
Commission had been overseen by the UN Economic and Social
Council (ECOSQOC])).

Despite its subsidiary status, the Council enjoys a considerable

degree of procedural and substantive autonomy.

The Council enjoyed considerable freedom in developing its
own procedures and methods of work, negotiating and adopt-
ing its own rules of procedure, with resolution 5/1, which also
determined the functioning of the UPR, Special Procedures, the
Advisory Committee and the Complaints Procedure. Similarly,
during the review process of the Council in 2010/11, the Council
itself established an intergovernmental working group on the
review of its work and functioning, and adopted the outcome of
the review with resolution 16/21. The GA merely approved the
outcome resolution with resolution 65/281 of June 2011,

The Council also maintains considerable autonomy in the sub-
stance of its work, derived from its broad and flexible mandate
(laid out in GA resolution 60/251) to promote ‘universal respect
for the protection of all human rights and fundamental free-
doms for all, without distinction of any kind in a fair and equal

manner.”

Importantly, the Council is also mandated to encourage ‘the
effective coordination and the mainstreaming of human rights

within the United Nations system.” *

This paper will explore the relationships the Council enjoys
with GA and the Security Council (UNSC], and the seemingly
increasing prominence of human rights in the work of those two
principal organs of the UN.



RELATIONSHIP WITH THE
GENERAL ASSEMBLY (GA)

Due to its subsidiary status, important institutional links exist
between the Council and its parent body, the GA. As well as
the GA plenary, the Council also directly interacts with the GA's
Third and the Fifth Committees.

GA Plenary

Elections

The GA retains the important function of electing Council mem-
bers. The 47 members of the Council are elected directly by
secret ballot by UNGA member States. Council membership
Is based on equitable geographical distribution, and lasts for a
period of three years with no possibility for immediate re-elec-
tion after serving two consecutive terms. GA resolution 60/251
clearly stipulates that ‘when electing members of the Council,
Member States shall take into account the contribution of can-
didates to the promotion and protection of human rights and

their voluntary pledges and commitments made thereto.”

The GA also has the authority to ‘suspend the rights of mem-

bership in the Council of a member of the Council that commits
gross and systematic violations of human rights,” with a two-
thirds majority. To date, this authority has been exercised just
once - in the case of Libya (suspended between 1 March 2011
and 19 November 2011).7 Interestingly, in this one case, the ini-
tiative came from the Council itself, rather than from the GA.
With resolution S-15/1, the Council ‘recommendled] that the
General Assembly, in view of the gross and systematic viola-
tions of human rights by the Libyan authorities, the application
of the measures foreseen in paragraph 8 of General Assembly
Resolution 60/251.8

Libya's suspension was temporary and ended, as it began, fol-
lowing a request of the Council 'that the General Assembly lift
the suspension of the rights of membership of Libya in the Hu-
man Rights Council at its current session.”” The Council argued
that in light of Libya’s commitments to cooperate with relevant
international human rights mechanisms established by the
Council in resolution S-15/1, it should be reinstated as a mem-

ber of the Council.
Reporting

The Council is required to report to the GA on an annual basis,
covering the period from 1 October to 30 September. The Coun-
cil's report to the GA contains a compilation of all the resolu-
tions that have been adopted during the relevant period.".



The Council's report initially covered a period of one year, from
1 August to 30 June. This, however, created problems as the
President of the Council (elected at the end of June] had to
present the report to the Assembly later in the year without hav-
ing presided over any of the three Council sessions the report
covers, as the sessions are held in September, March and June.
During the review process for the Council in 2010/11, it was de-
cided to adjust the Council year to the calendar year (1 January
to 31 December)' so as to allow the President of the Council to
report to the Assembly on the period from 1 October to 30 Sep-
tember. The President therefore presents information to the GA
covering all three Council sessions that he or she chaired. For-
mally, the Assembly validates the report via a short resolution
prepared in the Third Committee, which reads as follow: ‘takes
note of the report of the Human Rights Council including the

addendum thereto, and its recommendations.’?

The report is presented by the President of the Council him/
herself to both the plenary of the GA and its Third Committee.
The Third Committee also holds an interactive dialogue with
him/her (see below).” This process has been altered in re-
cent years. For example, while originally the Council President
would present the report from the desk of his/her delegation,
the 2011 review decided that, as President of the Council, he/
she should address the GA from the podium. This direct report-
ing is deemed by some to be a step forward from the days of the
Commission when the latter’s reports would have to be sent to
the GA via ECOSOC (the latter having been the Commission’s
parent body].

Recommendations

The Council was also mandated, by resolution 60/251, to ‘make
recommendations to the General Assembly for the further de-
velopment of international law in the field of human rights. "
Its predecessor, the Commission, made significant progress in
this regard, instigating the development of the key international
human rights instruments, including the 1948 Universal Decla-
ration on Human Rights and the 1966 Covenants on Economic,

Social and Cultural Rights and on Civil and Political Rights.

The Council has made important progress in this area of its
mandate in its first ten years. It has adopted and submitted a
range of important instruments to the GA (all of which have
been adopted]: the International Convention for the Protection
of all Persons from Enforced Disappearances; the Optional
Protocol to the International Covenant on Economic, Social and
Cultural Rights on a communication procedure; and the Option-
al Protocol to the Convention on the Rights of the Child on a
communication procedure. The Council has also submitted a
number of important soft law instruments to the GA for adop-
tion, such as the United Nations Declaration on Human Rights
Education and Training and The Guiding Principles on Business

and Human Rights.

Third Committee

Overlap and synergies

In 2005, then UN Secretary-General Kofi Annan argued that
the Council and the Third Committee should play distinct roles
when it comes to addressing human rights issues. Annan felt
that the Council should deal with analytical reflections and in-
depth analysis of the substance of the different human rights
issues, while the Third Committee should mainstream the con-
clusions and recommendations of the Council throughout the
entirety of the UN system, allowing for the ‘[rationalisation] of
the agenda of the Third Committee.” Council resolution 5/1
underlined the importance of avoiding ‘unnecessary duplica-

tion” between the two bodies.

In reality, however, there is a considerable degree of substantive
overlap between the work of the two organs. The Third Commit-
tee deals with many of the same human rights issues as the
Council, though its mandate is far broader than the Council,
encompassing a broader range of social, humanitarian, and

cultural issues.

Like the Council, the Third Committee adopts thematic and
country-specific resolutions, which are then formally approved
by the GA. These are, however, more limited in number and tend
to focus more on thematic - rather than country-specific - is-
sues. In 2015, for example, the Third Committee tabled 32 res-
olutions under its Item 72, ‘promotion and protection of human
rights.” Just 4 of those resolutions related to country situations
(13%)."” The Council, meanwhile, adopted 97 resolutions, deci-
sions and Presidential Statements [PRSTs) in 2015, 32 of which

addressed specific countries (33%)."®
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Council resolution 5/1 urged States, as authors of Council res-
olutions, to ‘[minimize] unnecessary duplication of initiatives
with the General Assembly/Third Committee.””” Unfortunately,
to date, this call for rationalisation remains largely ignored.
According to a 2015 study by the Universal Rights Group, in
2012/2013, 40% of all Third Committee resolutions overlap to
some extent with their Council counterparts.®® Examples in-
clude resolutions on Iran, Myanmar, DPRK, Syria, Torture, En-
forced Disappearances, Right to Food, Violence against Women,
Migrants and Older Persons.

Many States are conscious of the overlap that occurs across
these institutions and are trying to address them appropriately.
For example, Turkey and Norway prepared a common state-
ment in the March 2014 session of the Council in order to, in-
ter alia, encourage States to avoid overlapping resolutions on
the same subject at the Council and the Third Committee or at
least to ensure that their content is complementary and of add-
ed-value. In some cases states are working to ensure some lev-
el of division of labour. For example, a resolution adopted in the
Third Committee might encompass all facets of a topic, while
the corresponding Council resolution would look at a specific

aspect or context of that topic.

Third Committee Reporting

The Third Committee receives annual reports from, and holds
interactive dialogues with, some of the Council's Special Proce-
dures, when their mandates provide relevant information per-
taining to reports that will be presented to the Assembly.?' It
does not, however, have the competence (as the Council does]
to create such Special Procedures, though it can create specific
mandates of ‘Special Advisors to the Secretary General' (SASGs)
or ‘Special Representatives of the Secretary General' (SRSGs).

One crucial institutional linkage between the Council and the

Third Committee pertains to the interactive dialogue with the
Council President, held in the Third Committee following the
presentation of the annual report of the Council. The underlying
rationale for this dialogue stems from the difference between
the Council and the Third Committee with regard to relative
composition. As the Council is a subsidiary organ of the Assem-
bly, it should in principle only report to the Assembly. A number
of countries advocated, however, that the Council should also
report to the Third Committee [itself also a subsidiary organ of

the Assembly).

The Council's dual-reporting requirement was institutional-
ized with the passage of resolution 65/281. With this resolution,
the GA decided to ‘continue its practice of allocating the agen-
da item entitled ‘Report of the Human Rights Council’ to the
plenary of the General Assembly and to the Third Committee,
in accordance with its decision 65/503." The terms of the reso-
lution enabled the additional expectation that the President of
the Council would ‘present the report in her or his capacity as
President to the plenary of the General Assembly and the Third
Committee,” and that the Third Committee would ‘hold an inter-
active dialogue with the President of the Council at the time of
her or his presentation of the report of the Council to the Third
Committee.’”? Another change, mentioned above, is that since
the review of the Council in 2011, the President of the Council
can address the GA from the podium (before he had to do the

presentation of his report from the seat of the delegation of her/

his State of origin, again to limit the importance of the Council).

Itis in fact the Third Committee — and not the GA plenary - that
has responsibility for validating the Council's report.

This direct reporting by the Council to the GA is deemed by
some to be a step forward from the days of the Commission
when the latter’s reports would have to be sent to the GA via
ECOSOC (as its parent body). In practice, however, it is the Third
Committee rather than the GA plenary that validates the report
of the Council, via a short resolution (traditionally tabled by the
African Group). The GA thereafter ‘take[s] note of the report of
the Human Rights Council, including the addendum thereto,
and its recommendations.’”” Some express concern that this
process diminishes the status of the Council, placing it, effec-
tively, as a subsidiary to the Third Committee, rather than the
broader GA. Furthermore, this reporting procedure has resulted

in a number of difficulties and tensions in recent years, as the



full UN membership (represented at the GA and its Third Com-
mittee) has considered the adoption of the work of 47 member
states at the Council.

In 2011, the initial draft resolution, tabled by the African Group in
the Third Committee, ‘[took] note of the report,” but ‘noted with
concern some of the recommendations contained therein.” The
concern related, specifically, to the recommendations of reso-
lution 17/19 on "human rights, sexual orientation and gender
identity,” which was strongly opposed by a number of countries,
in particular African and OIC countries. Eventually, the resolu-
tion was amended to remove reference to such concerns, but as
a result was adopted by vote rather than by consensus.?* In fact,
it seems that the report of the Council is more often adopted by
vote than by consensus.

In 2013, such tensions resulted in a worrying precedent, where-
by the GA upheld a Third Committee decision to defer consid-
eration of a Council resolution. In Autumn 2013, the initial draft
resolution (accepting the Council's report] proposed to defer
consideration of Council Resolution 24/24 on "Cooperation with
the United Nations, its representatives and mechanisms in the
field of human rights.” With resolution 24/24, the Council had
asked the UN Secretary-General 'to designate [...] a UN-wide
senior focal point to engage with all stakeholders, in particu-
lar Member States, to promote the prevention of, protection
against and accountability for reprisals and intimidation related
to cooperation with the United Nations, its representatives and
mechanisms.®

The African Group argued that the Council cannot intervene at
wider UN system level without a prior discussion in the Third
Committee, which has universal membership. Those who dis-
agreed highlighted the fact that resolution 60/251 specifically
mandated the Council to ‘promote the effective coordination and
the mainstreaming of human rights within the United Nations
system.” In practice, it was also noted, the Council intervenes
regularly at the wider UN system level (for example, requesting
SRSGs to participate in discussions or funds and programs to
engage on specific topics) and requests actions from the Sec-
retary General (for example, the report on death penalty or on
reprisals related to cooperation with the United Nations]. A
number of countries, led by the EU and the USA, put forward an
amendment to the proposed resolution in an attempt to avoid
setting such a precedent, but lost the vote.?

This concerning, and legally dubious, precedent was confirmed
by the GA in December 2013, with resolution 68/144.”7 The
question on how to proceed in this situation remains unresolved
to date. There are fears that this precedent could lead in the
coming years to a reopening of the Council's report by the Third
Committee on all contested or sensitive issues. For example, in
Autumn 2016, with Council resolution 32/2 which decided to ap-
point an Independent Expert on protection against violence and
discrimination based on sexual orientation and gender identity.

Adoption of Human Rights Council Report
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Fifth Committee

Budgetary Inefficiencies

The Fifth Committee of the GA is in charge of administrative and
budgetary questions, and is therefore responsible for allocating
the necessary funds to the OHCHR in order to allow the Coun-
cil to function properly and to implement the decisions that are
taken by it. This includes costs related to the support offered
to Special Procedures and Commissions of Inquiry (COls); the
elaboration of reports; as well as the organisation of meetings,

seminars and other events.

During the review process of the Council in 2010/11, the Fifth
Committee was asked to treat funding demands by the Council
more swiftly.?® Until that point, decisions with financial implica-
tions that the Council took during the regular September ses-
sions tended not to be addressed by the Fifth Committee until
late the following year. This was because the Council's annual
report submitted to the GA included the period from September
to June the following year.?” Furthermore, the funds allocated
were often lower than what the OHCHR had already spent to im-
plement Council decisions. The GA decided to alter the timeline
of the review process to the time period covered by the annual
report and 'to consider through its Fifth Committee all finan-
cial implications emanating from the resolutions and decisions
contained in the annual report of the Human Rights Council,
including those emanating from its September session.® This
change allowed for the swifter allocation of the necessary funds
to the OHCHR in order to implement the decisions taken by the
Council, and helped to strengthen the relationship between the
Council and the Fifth Committee via the OHCHR.

The review process also sought to enhance the swift allocation
of the necessary additional funds following special sessions,
which very often put in place costly mechanisms to follow up
on progress in certain human rights situations. A paragraph
was added to GA resolution 65/281 recognising ‘the need to pro-
vide adequate financing to fund unforeseen and extraordinary
expenses [UEE] arising from resolutions and decisions of the

Human Rights Council.”™

Despite these improvements, there remain some serious struc-

tural problems.

Between 2011 and 2015, the Council created sixteen new Spe-
cial Procedures mandates (7 country-specific and 9 thematic)
and a range of additional assignments (including requests for
reports, organisation of panels on new topics, etc.). Because the
Fifth Committee did not fully account for the costs of these new
tasks, the OHCHR was required to cover some expenses under
its own budget [provided by voluntary contributions of States).

As a result, the OHCHR had to terminate certain useful activities

pertaining to its general mandate (the promotion and protection
of human rights) in order to fulfil its tasks as Secretariat of the
Council. Clearly, this is a highly problematic situation, one that
could severely impair the work of the OHCHR in the long-term.

Despite repeated calls by Presidents of the Council (especial-
ly during their annual visits to the Assembly), the High Com-
missioner for Human Rights and a group of concerned States,*
trying to ensure that all the mandates decided by States in the
framework of the Council are fully financed by the regular bud-
get of the UN, the difficulties remain. Interestingly, a number of
States advocating in favour of the creation of costly new man-
dates - such as the COls on Syria, the DPRK and Eritrea - are
precisely those showing reticence when it comes to the financ-

ing of those mandates in the Fifth Committee.



RELATIONSHIP WITH THE
SECURITY COUNCIL

Though no mandated institutional links exist between the Coun-
cil and the Security Council (UNSC), they have been enhancing
their synergies and interaction - both substantively and proce-
durally — over the past ten years.

Synergies

The UNSC has, in recent years, increasingly referenced the
work of the Council and its mechanisms.®* This phenomenon
perhaps points both to the increased regard for the Council as
it matures, and effective mainstreaming of human rights issues
into the work of the UNSC (the ‘security pillar’]). The UNSC has
referred in several cases to either Council resolutions or ac-
tivities of its Special Procedures and Commissions of Inquiries
(COls). For example, Security Council resolutions: 2162 (2014)
on Cote d'lvoire, which refers to the Independent Expert estab-
lished under the Human Rights Council®; 2040 (2012] on Libya,
which takes note of the report of the COIl on Libya established
by the Council; and 2099 on the Western Sahara (2013), which
refers to discussions between Morocco and certain Special Pro-
cedures of the Council all make reference to the Human Rights
Council.®

Likewise, the Council has increasingly referenced the UNSC in
its own resolutions. For example, Council resolution 25/28 on

the Occupied Palestinian Territory “calls [...] for the full imple-

mentation of all relevant resolutions of the Security Council.”

Likewise, resolution 25/23 on Syria makes reference to the time
frames established in Security Council resolution 2118 (2013,
as well as “the full participation of women in political talks as
envisaged” in UNSC resolutions 1325 (2000) and 2122 (2013).%’
UNSC Permanent Member, the US, voted against resolution
25/28. Likewise, Permanent Members Russia and China voted

against resolution 25/23.

Human Rights Council and Security Council resolution refer-
ences to each other (2011-2015)
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Percentage of total UNSC resolutions

These references reflect the increased interest of the UNSC in
human rights issues in recent years, through both its country
and thematic resolutions. In 2006, the year in which the Council
was created, just 27% of the UNSC's resolutions made refer-
ence to human rights and/or human rights law. Reaching a peak
in 2013, however, 74% of UNSC resolutions did s0.% Despite a
slight decrease in 2014 (to 62%), the trend appears, at present,
stable.

Percentage of Security Council resolutions that mention
human rights and/or international human rights law
(2006-2015)
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Many attribute the increasing overlap between the work of the

2010
2011

two bodies to the fact that both ‘played prominent roles [...] in
discussing and taking action on the so-called Arab spring and
the complex developments that have followed to this day.”® Ex-
amples include resolutions on Yemen (UNSC resolution 2014
and Council resolution 18/19), on Libya (UNSC resolution 2017
and Council resolution S-15/1 and 18/9), and on Syria (UNSC
resolution 2042 and Council resolution $5-17/1 and S-18/1).

In certain country situations, the Council paved the way for the
UNSC. Andrew Clapham has noted that, with the Libyan case
for example, 'the Human Rights Council dealt with it first, and
within hours the Security Council was saying the same thing."*
He notes that this ‘'was not a coincidence,” but that the Council
had actually ‘[generated] the activity within the Security Coun-
cil,” adding that ‘similarly, if the Security Council now acts on
Mali, it acts on the basis of the information coming from the
Office of the High Commissioner for Human Rights and from the

Human Rights Council.’!

Interaction

Bertrand G. Ramcharan, former Deputy High Commissioner
for Human Rights, stressed that ‘where there are violations of
human rights that might threaten international peace and se-
curity, the Human Rights Council should communicate with the
Security Council.” He underlined the importance of "habits of
cooperation” to be ‘developed between the UN's main human

rights body and the lead peace and security organ.*

A number of the Council's Special Procedures have had the op-
portunity to informally brief the UNSC under the so-called ‘Arria
formula.” These briefings accommodate the considerable reluc-
tance within the UNSC to interact formally with human rights
investigators. Such briefings are generally considered to be very
informative, and allow for substantive interaction within a flex-
ible procedural framework. However, not all UNSC members
attend the briefings, and there is no official record, nor (usually)

official outcome.®®

More formal interactions have taken place between the Special
Procedures and certain UNSC subsidiary bodies. The Securi-
ty Council Counter-Terrorism Committee (CTC), established
pursuant to resolution 1373 (2001}, and the Al-Qaida Sanctions
Committee, established pursuant to resolution 1267 (1999) and
1989 (2011), have held consultations with the Special Rappor-
teur on the promotion and protection of human rights and fun-
damental freedoms while countering terrorism. Established by
the Commission on Human Rights (‘the Commission’] in April
2005, the Special Rapporteur was specifically mandated to ‘de-
velop a reqular dialogue and discuss possible areas of cooper-
ation with [...] relevant United Nations bodies [...] in particular
with the Counter-Terrorism Committee of the Security Coun-
cil.”* The Special Rapporteur met with the Al-Qaida Sanctions
Committee once each year from 2008 through 2012 and with the
CTC in 2006 and 2008.

While some question the ability of the Council to communicate
directly with the UNSC (as a subsidiary organ of another UN pri-
mary organ), the Council has an explicit mandate to ‘promote the



effective coordination and the mainstreaming of human rights
within the United Nations system™ (emphasis added), which, of
course, includes the UNSC. Moreover, though the Council is not
a ‘principal organ’ of the UN, it is the principal UN organ dealing
with human rights, and it is therefore logical for it to engage

with other UN organs working on human rights issues.
Limitations

While the UNSC increasingly takes into account human rights
issues in its country resolutions, it has been unable to act on
certain human rights situations in recent years - situations on
which the Council has been rather active. In 2007, for example,
China and Russia prevented the adoption of a UNSC resolution
on Myanmar, arguing that the human rights violations taking
place were not a threat to international peace and security and
that the UNSC was therefore not the right body to address the
situation.*” As a consequence, no resolution on Myanmar was
adopted. Indonesia and Russia, both members of the UNSC and
the Council at the time, expressed a preference that the Council

should deal with the situation in Myanmar.“®

The same arguments were used to prevent the adoption of a res-
olution on Sri Lanka by the UNSC in 2009, meaning that the only
UN resolutions on the situation in Sri Lanka were those adopted
by the Council.*’ As a consequence of the inadequacy of the UN
response during the heavy fighting taking place in Sri Lanka in
2009, the UN Secretary General convened, on 22 of June 2010, a
panel of experts tasked with establishing responsibilities for the
violence. One of the main recommendations of the expert pan-
el, submitted on 12th April 2011, was for the Secretary General
to examine the actions taken by the UN ‘regarding the imple-
mentation of its humanitarian and protection mandates.”® The
Secretary General decided to appoint a second panel of experts
led by the Deputy Secretary General Charles Petrie with the aim
of ‘identifying institutional and structural strengths and weak-
nesses [...] and making recommendations on strengthening [...]
the capacity of the UN as a whole to respond effectively to sim-
ilar situations of escalated conflict.” The report of this second
panel, published on 12th November 2012, places human rights
at the heart of its recommendations.”’ According to this report,
a rapid and coordinated reaction by the UN bodies, including
the UNSC, in cases of human rights violations could prevent the
emergence of more serious crises.

Itis clear that the UNSC could make much more use of the work
of the Special Procedures and the COls, inviting them to par-
ticipate in its meetings. Indeed, the rare briefings that are held
with these Council's mechanisms are informal [‘Arria formula’).
When the UNSC wishes to benefit from human rights expertise
during its formal meetings, it tends to invite the High Commis-

sioner for Human Rights.

The knowledge and experience of the COls and the Special Pro-

cedures constitute an important source of information on which
the UNSC should rely during its official meetings. They could
play an invaluable early warning function, as the ‘eyes and ears’

not just of the Council but of the broader UN system.

The way the UN dealt with the situation in Rwanda in the mid-
1990s provides a powerful example of why it is critically im-
portant for the UNSC to take advantage of the available human
rights information about situations on its agenda.” A year be-
fore the full eruption of genocide, on 11 August 1993, the Special
Rapporteur on extrajudicial, summary or arbitrary executions
published a report on his investigation of the violence between
the Hutu government forces and the Tutsi-led Rwandese Patri-
otic Front. In it, he described an alarming situation with geno-
cide looming and, referencing the Arusha accord signed on 4th
August 1993, stressed that ‘human rights must be the prime
concern of any system for monitoring or implementing of the
agreements.”® A few months later, in October 1993, the UNSC
established the UN Assistance Mission for Rwanda (UNAMIR),
with resolution 872, to monitor the implementation of the Aru-
sha accord and support transitional authorities.* The resolution
did not mention or contain any human rights components. Not
until two months after the onset of genocide in April 1994 did
the UNSC make reference to human rights. In resolution 925 of
June 1994, the UNSC welcomed the High Commissioner for Hu-
man Rights’ visit to Rwanda and requested the Secretary-Gen-
eral to ‘ensure that UNAMIR extend the close cooperation it has
with [...] the Special Rapporteur for Rwanda appointed by the
United Nations Commission on Human Rights™® at a CHR emer-
gency session in May 1994.% Thus, in 1994 and 1995, the reports
of the Special Rapporteur on Human Rights in Rwanda were
regularly transmitted to the UNSC by the Secretary-General and

were issued as UNSC documents.®’

There is no rule preventing the UNSC from doing this. On the
contrary, Rule 39 of the provisional rules of procedure states
that the UNSC ‘may invite members of the Secretariat or other
persons, whom it considers competent for the purpose, to sup-
ply it with information or to give other assistance in examining
matters within its competence.’ It is imperative that the UNSC
makes use of all the information, knowledge and experience
that is available in order to ensure that human rights remains
a part of every response to peace and security issues. Member
States of the Council who are also members of the UNSC have
an important role to play in encouraging better cooperation and

interaction in this regard.



L/

" L'ASSEMBLEE GENERALE |

CONCLUSION

It is clear that synergies and interaction between the Council
and the GA, and the Council and the UNSC, have increased over
the Council's first decade. It is also clear, however, that such
synergies and interactions need to be strengthened in order to
improve effectiveness and avoid gaps and duplication.

If the divide between Geneva and New York is less palpable than
some years ago, one may still note that the work of the Council
is not always well known or understood in New York. Regular
briefings after each Council session in New York, as suggested
by the OHCHR, could help alleviate this problem.%® But even if
cooperation is enhanced and the human rights pillar is further
strengthened, it will not be able to completely fulfil its role as
long as itis not properly integrated into the two other UN pillars,
namely peace and security and development. The three pillars
are closely interlinked and can be seen as mutually reinforc-
ing.% In practice, much more needs to be done to break the silos
between the different pillars and address certain limits to which

the Council is subjected, both substantial and institutional.

From the institutional point of view, unlike for the other pillars,
there is no primary UN organ dealing directly with human rights
issues. The dynamism and reactivity of the Council, even if it is
further developed and enhanced, cannot fully compensate the
limitations inherent to it being a subsidiary organ. It is therefore
necessary to consider once again at the next review what can be

done to improve the effectiveness of the Council. Once again, a
discussion should occur regarding whether the Council should
be elevated to the status of a main UN organ in order to give
to the human rights pillar the institutional means to fulfil its

purpose.

Two timely opportunities could help to create synergies across
the UN's three pillars and its organs; the implementation of the
post-2015 agenda and the increasing interest of the UNSC in
human rights.

The post-2015 agenda is a chance to ensure a better integra-
tion of human rights in development activities. The efforts of
the OHCHR and of the Council in this regard have to bear fruit
in comparison to the Millennium Development Goals (MDGs).
The report of the High-Level Panel to advise on the global
development framework beyond 2015 integrated the human
rights dimension, stating that: ‘new goals and targets need to
be grounded in respect for universal human rights, and finish
the job that the MDGs started.®® The final document, adopted by
the GA in September 2015, still contains this idea: They [the 17
Sustainable Development Goals and 169 targets] seek to build
on the Millennium Development Goals and complete what they
did not achieve. They seek to realize the human rights of all and
to achieve gender equality and the empowerment of all women
and girls.”" If all the MDGs contain, in one way or another, a
human rights aspect, goal 16 can be seen as the Human Rights
and Rule of Law goal. It aims to ‘Promote peaceful and inclusive
societies for sustainable development, provide access to justice
for all and build effective, accountable and inclusive institutions
atall levels.’



The UNSC as well as the divisions of the UN Secretariat dealing
with peace and security are devoting more time to human rights
in their analyses. As explained above, the significance of human
rights from a peace and security perspective is at the heart of
the recommendations of the Secretary General's internal review
panel lead by the ASG Charles Petrie published in November
2012. According to the report of the Panel: The Secretary-Gen-
eral should include international human rights, humanitarian
and criminal law perspectives in overall UN analysis and strate-
gy.®? This idea has been confirmed by the Rights Up Front initia-
tive,®® launched by the Secretary General in 2013. More specifi-
cally, there is a need to ensure that the excellent work done by
the OHCHR in Geneva together with the activities of the Council
and its special procedures are better mainstreamed throughout
the work done in New York.

Enhanced attention and a better integration of human rights in
the two other pillars would not only prevent and limit the esca-
lation of crises, but would also allow for a more efficient and
long-term impact of development programs on the ground. To
be able to reach those goals, the human rights pillar needs to
benefit from a significant increase of UN funding. Less than 3%
of the UN budget is currently devoted to human rights, which is
clearly not enough.

The 10th anniversary of the Councilin 2016 offers a good oppor-
tunity to reflect upon the role that States want the human rights
pillar to play in the years to come and decide on the means they
are willing to provide by establishing a defined target, such as,
for example, 10% of the UN budget devoted to human rights by
2030. This does not mean that there is a need to increase the
UN budget. Member States could instead modify the priorities
of the UN. By engaging more means into the human rights pil-
lar in order to react more swiftly and appropriately to specific
human rights situations, it might be able to prevent the deteri-
oration into major crises, which are far more costly for the UN.
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