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PREFACE

This policy brief on recent efforts to reform the United Nations' system of expert Treaty Bodies' reflects the direct
experiences of its two authors. Christen Broecker of the Jacob Blaustein Institute for the Advancement of Human
Rights observed the UN General Assembly’s intergovernmental process on the Treaty Bodies from its inception in
2012 through its conclusion in 2014, participated in the three ‘civil society’ consultations organised in that process,

and interacted with key participants throughout. Professor Michael O'Flaherty, Director of the Irish Centre for Human

Rights, National University of Ireland, Galway, himself a member and vice-chair of the Human Rights Committee (one
of the Treaty Bodies) from 2004-2012, and a current vice-chair of the Universal Rights Group, convened two of the
seminal consultations of the 2009-2012 Treaty Body ‘strengthening’ effort initiated by the UN High Commissioner for TA B L E 0 F C 0 N T E N TS
Human Rights, which became known as the ‘Dublin Process’, and provided input into the General Assembly’s process
as a ‘resource person’ on three occasions. The policy brief explains the origins of the 2009-2014 reform efforts

by the High Commissioner and General Assembly, assesses the impact of the 9 April, 2014 resolution concluding

the General Assembly process, and makes recommendations for future actions to strengthen the Treaty Bodies’
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EXECUTIVE SUMMARY

The UN’s human rights treaties and their ten associated bodies
of independent experts - the Treaty Body system’ - are a critical
component of the international human rights framework.
The Treaty Bodies play an indispensable role in promoting
implementation of the international human rights treaties and
catalysing greater protection for rights-holders worldwide. Over
the years, however, the Treaty Bodies have faced challenges
including low rates of compliance by states - both procedural
and substantive - with their treaty obligations. Lack of adequate
resources is also a serious concern: meeting time and resource
constraints have caused some Treaty Bodies to amass backlogs
of state reports and individual complaints. The Treaty Bodies
also suffer from low levels of public awareness of their work,
insufficient coordination, and inadequate follow-up on the
implementation of recommendations. The Treaty Bodies
themselves have taken steps to address these challenges, as
has the UN more broadly through a number of system-wide
reform efforts.

In 2009, the UN High Commissioner for Human Rights,
Navi Pillay, launched a multi-stakeholder process aimed at
strengthening the Treaty Body system. This effort prompted
a series of consultations, dubbed ‘the Dublin Process’, and
provoked substantial reflection by current and former Treaty
Body experts, civil society organisations, national human rights
institutions, the UN secretariat, academics and member states.
In June 2012, the High Commissioner published a report on
strengthening the Treaty Body system, largely based on the
Dublin Process consultations. The report's recommendations
were primarily aimed at increasing state engagement with the
Treaty Bodies and compliance with their treaty obligations. The
report also called on the Treaty Bodies to operate as a ‘system’
and to bring their procedures into greater harmony so as to
make engagement less onerous.

In February 2012, prior to the conclusion of the High
Commissioner’s process, the General Assembly adopted,
with 85 states in favour, none against and 66 abstentions,
a resolution establishing an intergovernmental process on
‘strengthening and enhancing the effective functioning” of the
Treaty Bodies. The resolution was put forward by the Russian
Federation, following objections raised by some states that the
Dublin Process had not adequately reflected states’ views on
the best way forward for the Treaty Body system.

The intergovernmental process, to which all UN member
states were invited, began in July 2012. Treaty Body experts and
national human rights institutions provided input, with non-
governmental organisations contributing through ‘separate,
informal arrangements’.

On 9 April 2014, following two years of difficult negotiations,
the General Assembly adopted resolution 68/268 concluding the
intergovernmental process. The resolution institutes significant
changes to the Treaty Body system, many of which will come
into force as of 15 January 2015. It also directs a series of
recommendations to the Treaty Bodies themselves.

Resolution 68/268 devotes significant attention to the High
Commissioner’s proposals on harmonisation and simplification
of working methods, in most cases endorsing her recommended
way forward. It encourages Treaty Bodies to offer, and states
to consider accepting, procedures that could make it easier for
states to comply with their reporting obligations, such as the
‘simplified reporting procedure’.

The resolution also reflects the concerns of a group of states
known as the ‘Cross-Regional Group’ [CRG). The CRG,
which included those countries that originally called for the
establishment of the intergovernmental process, sought to
give states a more formal role in setting treaty body working
methods. The resolution notes their concerns, but it does so
using language that is not binding on the Treaty Bodies. The
General Assembly did not endorse a controversial proposal for a
‘Code of Conduct’ for Treaty Body experts and an ‘Ethics Council’
to examine alleged breaches of the Code. Instead, in language
put forward by the African Group, the resolution explicitly
reaffirms Treaty Body independence and their self-regulatory
‘Addis Ababa Guidelines’ on independence and impartiality.

Inan effort to facilitate the harmonisation of Treaty Body working
methods, the resolution endorses the ‘Poznan Formula’, which
strengthens the role of Treaty Body chairpersons, empowering
themtomake proceduraldecisions providing they have discussed
the issue beaforehand with their respective committees. The
resolution also recommends that the chairpersons assume a
role to address concerns about independence and impartiality

Probably the most significant impact of resolution 68/268
relates to the reallocation and rebalancing of resources. At
the insistence of donor states including the US, EU, Canada
and Japan, the resolution generates significant cost-savings
through measures that limit Treaty Bodies” use of the UN's
document production, translation, and interpretation services
(conference services), which account for around 65 per cent
of the system’s costs. These measures will lead to a projected
$19.2 million in cost savings in 2015 alone.

The resolution reinvests these cost-savings into the broader
system, providing for an increase in Treaty Body meeting time
of more than 20 per cent (from a total of 74 weeks of meeting
time for all the treaty bodies combined in 2012 to 90.6 weeks
in 2015). Under a formula proposed by the EU, the meeting
time and staff resources allocated to each Treaty Body will

be determined biennially based on the number of reports
and communications received. The resolution enhances staff
support for the Subcommittee on the Prevention of Torture, the
Treaty Body that undertakes field visits rather than considering
state reports. These and other changes will take effect as of
January 2015 and do not result in any significant increase in the
overall budget for the Treaty Bodies.

Resolution 68/268 regrettably fails to endorse proposals that
would have urged states to honour their reporting obligations
and implement recommendations. For example, it alludes
to, but does not fully embrace, a key recommendation of the
High Commissioner: that states should establish national
mechanisms to coordinate their interaction with the Treaty
Bodies. Notwithstanding (and reflecting a priority of the African
Group and CARICOM], the resolution does divert some of the
system’s resources to create an expansive capacity-building
programme to assist states in meeting their reporting obligations,
to be implemented by OHCHR.

On the issue of enhancing Treaty Body accessibility for non-
state stakeholders, the resolution offers rhetorical support for
webcasting of Treaty Body meetings but does not provide funds
for this purpose, leaving it to OHCHR to use extra-budgetary
funding. Disappointingly, the resolution recommends that Treaty
Bodies apply word limits to submissions they receive from non-
governmental organisations, even though the contributions from
such organisations do not entail the use of UN resources. And
although it condemns reprisals against those who interact with
Treaty Bodies, it uses a narrower definition of ‘reprisals’ than that
employed in other UN documents.

The Dublin Process and the High Commissioner’s report drew
attention to the significant challenges facing the Treaty Body
system and offered recommendations that, if implemented,
would go a long way towards addressing those challenges. The
outcome of the General Assembly’s intergovernmental process
represents an important milestone on this journey, but there is a
long way still to go.

With the ink now dry on resolution 68/268, attention must shift
to consideration of the decisions and recommendations set
down therein, and to advancing the goals of the broader reform
effort as laid out by the High Commissioner. In that regard, all
stakeholders, including states, the Treaty Bodies, OHCHR and
civil society must play a role.

The Treaty Bodies, without compromising their independence,
need to consider how to react to the recommendations concerning
their methods of work. Operating in a more systemic fashion will

require a correct application of the ‘Poznan Formula

States should look to make use of the opportunities presented by
the resolution, for example the simplified reporting procedure,
to strengthen their engagement with Treaty Bodies and improve
their compliance with their human rights obligations. They
should do so in cooperation with Treaty Bodies, while fully
respecting the latter's independence.

Although the General Assembly outcome failed satisfactorily
to address implementation of and follow-up on Treaty Body
recommendations, states, Treaty Bodies, OHCHR and NGOs
should continue to focus on this. They should, for example,
take steps to mainstream Treaty Body recommendations across
the work of the United Nations, ensuring coordination and
cooperation with other international and regional bodies, and
by establishing, or encouraging states to establish, standing
national reporting and coordination mechanisms.

In the longer-term, it will be necessary again to consider
deeper and more fundamental reforms of the system, within an
inclusive, cooperative and respectful process of consultations
involving states, Treaty Body members, civil society and other
stakeholders. Whatever further reforms are considered, they
should be guided by a single overarching goal: to strengthen
the promotion and protection of all human rights.



The UN’s human rights treaties and their ten associated
bodies of independent experts are essential components of the
international human rights framework. The Treaty Bodies carry
out critical functions including clarifying the scope of the rights
laid out in the treaties and evaluating states” compliance with
them. Yet Treaty Bodies face a number of challenges that must
be met in order for them to fulfil their important role.

To address these challenges in a systemic manner, the UN
has, over the past thirty years, undertaken a number of reform
exercises. In 2009, the UN High Commissioner for Human Rights,
Navi Pillay, launched her own initiative: a multi-stakeholder
process aimed at strengthening the Treaty Body system
(dubbed "the Dublin Process’). In 2012, the High Commissioner
published a report endorsing many recommendations arising
from the consultations.

In February 2012, anticipating the publication of the High
Commissioner’s recommendations and seeking to assert
greater control over the future direction of Treaty Body reform
efforts, a small group of states successfully pressed the UN
General Assembly to initiate its own ‘intergovernmental review
process. This state-led process concluded on 9" April 2014
with the adoption of General Assembly resolution 68/268 on
‘strengthening and enhancing the effective functioning of the
human rights treaty body system’.

INTRODUCTION

Resolution 68/268, which was adopted by consensus, contains
language reflecting many of the different (and often competing)
aims and perspectives of states. Considering the divergent
positions and perspectives of key states and other actors, and
the difficult atmosphere before and during the negotiations, the
outcome represents, on balance, an important contribution to
the Treaty Body strengthening effort. Much will now depend
on the degree to which relevant stakeholders, including states
parties to the treaties, civil society, national human rights
institutions, OHCHR, the broader UN system, and the Treaty
Bodies themselves, are able to work individually and collectively
to consider the decisions and recommendations contained in
the resolution, but also to advance the goals of the broader
reform effort as set down by the High Commissioner.

This Policy Brief explains the origins of the 2009-2014 reform
efforts, assesses the impact of the 9" April 2014 resolution
concluding the General Assembly process, and makes
recommendations for future actions to strengthen the Treaty
Bodies' contribution to the promotion and protection of human
rights.



THE TREATY BODY SYSTEM

The Treaty Body system is composed of ten expert committees'
established by the human rights treaties, supported by the UN's
human rights secretariat (the Office of the High Commissioner for
Human Rights, OHCHR]) and primarily funded by the UN General
Assembly. Each of the Treaty Bodies has between 10and 25 unpaid
experts and convenes for up to 14 weeks per year.? Experts are
nominated and elected by states parties to the treaties but are
expected to serve in their personal capacities. The Treaty Bodies
have the authority to establish their own rules of procedure and
working methods, allowing them to be operationally independent
from states. This emphasis on the independence of Treaty Bodies
and their members distinguishes the mechanisms from, for
example, the Universal Periodic Review (UPR) procedure, which
is state-led.

The Treaty Bodies monitor state compliance with their human
rights obligations in several ways. Nine of the ten bodies® consider
periodic reports submitted by states describing their efforts to
ensure compliance with treaty obligations.” States are required
by the treaties to submit these reports at varying periodicities,
generally every four to six years. Once they have received and
read a given state’s written report, the relevant Treaty Body will
produce a written ‘list of issues” and send this to the reporting
state several months before it is due to present its report to the
committee (Treaty Body), requesting a written response prior to
the in-person dialogue. This procedure is designed to make the
reporting process more focused and efficient. However, there
is now a growing practice of Treaty Bodies providing the option
for states to respond to specific questions in writing in lieu of
sending a full periodic report [the so called ‘list of issues prior
to reporting procedure’, or ‘simplified reporting procedure’). For
a schematic overview of the reporting procedures, see Figure 1.

After receiving a state party’s periodic report and its subsequent
written response to the list of issues (or, in the case of the
simplified procedure, after receiving a response to the list of
issues prior to reporting), the relevant Treaty Body will hold a
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public in-person dialogue with high-level state officials, typically
over the course of two half-days. Previously, these dialogues took
place either in Geneva or New York, depending on the particular
Treaty Body's location. However, today all the Treaty Bodies hold
their meetings in Geneva, generally at the Palais Wilson. During
the dialogue, once the head of the state delegation has formally
presented its periodic report to Treaty Body members (experts]
and other participants, the experts offer comments and questions
based on the state's report/responses to written questions,
alongside further information including reports provided by non-
governmental organisations (NGOs) and national human rights
institutions (NHRIs). The state party then responds to these
comments and questions as appropriate.

After this exercise, known as the ‘interactive dialogue’, the Treaty
Body publishes concluding observations and recommendations.
These are designed to recognise progress, highlight areas
where the reporting state is not fully complying with its treaty
obligations and recommend steps to strengthen compliance.
Some of the Treaty Bodies have developed written follow-up’
procedures whereby they request written updates from states on
the implementation of key recommendations (these requests are
made six months to a year after the consideration of report).

Treaty Bodies have a number of other important functions
in addition to overseeing the treaty reporting process. For
example, most of them have the power to consider complaints
from individuals alleging violation of their rights. Nearly all
Treaty Bodies also prepare ‘general comments’ interpreting
provisions of the treaties they monitor. And some have ‘inquiry
procedures” which permit confidential visits to states where
there is evidence of systematic violations. Some have developed
early warning procedures that are intended to serve a preventive
function.® One treaty body - the Subcommittee on the Prevention
of Torture [SPT) - carries out visits to places of detention and
advises national preventative mechanisms established under the
Optional Protocol to the Convention against Torture (OPCAT).

CHALLENGES FACING THE
TREATY BODIES

Over the vyears, the Treaty Bodies have faced a number of
challenges to their operational effectiveness. In 2006,% the then
High Commissioner for Human Rights, Louise Arbour, identified
some of the key issues as follows:

e The phenomenon of states accepting the human rights treaty
system on a formal level, but not engaging with it in a meaningful
way, either as a result of lack of capacity or lack of political will;

J The ad hoc manner in which the Treaty Body system has
grown, with an overlap of provisions and competencies, resulting
in duplication;

e The growthin the number of treaties and ratifications, resulting
in a steep increase in the workload of the Treaty Bodies and the
secretariat, backlogs in the consideration of reports and individual
complaints, and increasing resource requirements;

*  The low levels of public awareness of the Treaty Body system
outside specialist communities, and the perception that it is
inaccessible and struggles to generate real on-the-ground change;

e The differing levels of expertise and independence of Treaty
Body members;

J A lack of coordination and collaboration among the Treaty
Bodies resulting, inter alia, in a heightened risk of contradictory
jurisprudence;

e The variable quality of state party reports submitted to Treaty
Bodies and the frequent failure of the reporting process to achieve
its objective of providing regular opportunities for individual states
to conduct comprehensive reviews of their treaty compliance;

*  The fact that Treaty Bodies often have insufficient information
to enable them to undertake a full analysis of country situations,
which may result in their recommendations lacking the
precision, clarity and practical value necessary to allow effective
implementation; and

e The absence of effective, comprehensive follow-up mechanisms
for recommendations.

The problem of procedural compliance on the part of states is
particularly acute: as of 2012, some two-thirds of state party
reports (across all Treaty Bodies) were more than a year overdue.”
At present, the Treaty Bodies review states in the absence of a
report only in exceptional situations and they lack a mechanism
to compel states to submit overdue reports. One (perverse) result
of this situation is that states that comply with their reporting
obligations are scrutinised more frequently than states that do not
report on time (or at all).

Lack of adequate resources is also a serious concern. Over the
last 10 years, 4 new human rights treaties have come into force,
each establishing a corresponding Treaty Body. As a result, the
number of Treaty Body experts has risen from 97 in 2000 to 182
in 2013.5 Moreover, each year the Treaty Bodies receive more and
more periodic state reports, requiring them to meet for longer
periods of time - from a total of 51 weeks across all Treaty Bodies
in 2000 to 74 weeks in 2012 - and to produce significantly more
documentation.” As of 2012, the annual cost of servicing the Treaty
Bodies was nearly $56 million, about $51 million of which was
supported by funding from the UN's reqular budget, and about $5
million of which OHCHR provided from voluntary contributions.’

In the past, the General Assembly has responded to the
increasing needs of the Treaty Bodies in an ad hoc manner, by
authorising them to meet for greater periods for time per year.
Despite this, some Treaty Bodies have accumulated a sizeable
backlog of reports and individual communications. This in turn
results in substantial delays between the submission of a state
party report or an individual complaint and its review by the
concerned Treaty Body.™

In response to these resource constraints and their mounting
workload, Treaty Bodies have, with the support of OHCHR,
accelerated longstanding efforts to harmonise and streamline
their procedures.'? However, it is clear that such harmonisation
efforts, while making it easier for stakeholders to engage with
the Treaty Bodies, will generate only modest savings in terms
of time and money. Moreover, due to the UN’s accounting
structure, which provides for separate budgets for conference
services and OHCHR, even where the Treaty Bodies have
managed to reduce levels of documentation and their use of
translation and interpretation services, the resulting savings
have had no automatic impact on the resources made available
to them.

THE HIGH
COMMISSIONER’S TREATY
BODY STRENGTHENING
PROCESS

Former High Commissioner Louise Arbour proposed a radical
solution to the problems facing the Treaty Body system. She
suggested that the current system be done away with entirely
and replaced with a single, integrated and standing body. As
has been described and analysed elsewhere,” this proposal
was never adopted, in part because it was tabled without any
meaningful process of consultation with states, civil society and
Treaty Body members.

Unfortunately, the comprehensive rejection of the idea of a
single Treaty Body also ended a more general reflection of
how to improve the system. Louise Arbour’s report contained
many sensible ideas, such as improvements in the selection
process for Treaty Body members, but these were overlooked
once her radical concept was rejected. Crucially, as the High



FIGURE 1: REPORTING LIFE-CYCLES FOR STATES PARTIES
TO THE HUMAN RIGHTS TREATIES
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General Assembly Opens Discussion on Human Rights Treaty Body System

Commissioner herself noted, her prescription may not have
been accepted, but nobody had challenged her diagnosis of a
system in crisis.

In Autumn 2009, High Commissioner Navi Pillay called on all
stakeholders to reflect on ways to strengthen the Treaty Bodies.
From the outset, the High Commissioner identified two primary
concerns: the need to address the burdens placed on Treaty Bodies
and OHCHR as a result of their increased workload, and the need
for greater coordination between the Treaty Bodies, the Special
Procedures of the Human Rights Council, and the new Universal
Periodic Review process.

Stakeholders reacted to the High Commissioner's call by
convening a series of informal consultations on the subject of
strengthening the Treaty Bodies." This became known as the
‘Dublin Process’. The consultations began in November 2009
with a meeting of Treaty Body experts and other observers in
Dublin, convened by the second author of this Policy Brief, at
which participants adopted a ‘road map’ for the reform process
dubbed the ‘Dublin Statement.” A group of NGOs issued a written
response to that text the following year. After the Dublin meeting,
two consultations (in Poznan, September 2010 and in Geneva,

October 2011) as well as a number of informal briefings and
retreats were convened for Treaty Body chairpersons and experts,
for national human rights institutions (Marrakesh, June 2010), for
human rights experts (Geneva, November 2010), for civil society
(Seoul, April 2011 and Pretoria, June 2011), for member states
(Sion, May 2011), for academics (Lucerne, October 2011), for UN
entities (Geneva, October 2011) and regional experts (Geneva,
November 2011), and for multi-stakeholder groups (Bristol,
September 2011 and Maastricht, November 2011). In November
2011, current and former Treaty Body members reconvened in
Dublin, again under the chairmanship of the second author of this
Policy Brief, in what was intended to be a culminating event for
the multi-stakeholder consultations. The meeting ended with the
adoption of a statement on the Treaty Body strengthening process
(the Dublin Il Outcome Document). This aimed to synthesise the
proposals and recommendations that had emerged up until that
point. The High Commissioner then convened two additional
consultations with states during 2012. For a timeline summarising
the various meetings of the Dublin Process and the subsequent
intergovernmental (New York] process, see Figure 2.

Even as these multi-stakeholder consultations were taking place,
some states tabled further ad hoc requests for additional Treaty

\

HIGH COMMISSIONER FOR
HUMAN RIGHTS

Body meeting time at the General Assembly. While approving two
such requests in 2010, the General Assembly asked the Secretary-
General to prepare a report on proposals that would allow the
Treaty Bodies to ‘better manage theirworkloads. " In autumn 2011,
the Secretary-General delivered the requested report. It called
on member states to consider allocating substantial additional
meeting time to the Treaty Bodies to deal with the backlog of
reports and, in the longer-term, suggested that states adopt a fixed
calendar for the Treaty Bodies. This, it was claimed, would ensure
100% compliance with reporting obligations. It further called on
the General Assembly to undertake a comprehensive review of the
resources for the treaty body system as a whole.""®

At around the same time as the publication of the Secretary-
General's report, OHCHR began circulating to states a 'non-
exhaustive list of emerging proposals’ from the multi-stakeholder
consultations, anticipating that the High Commissioner would
publish her final report on the process in early 2012. The non-paper
listed dozens of proposals, drawing nearly equally from among
the various stakeholder groups and identifying the consultation(s)
from which each had emerged."”

In June 2012, the High Commissioner published her
comprehensive report on strengthening the Treaty Body
system.'™ The final version, while in large part reflecting the
recommendations found in the Dublin Outcome Document,
differed in important ways from the earlier non-paper. Helpfully,
it directed its many recommendations to those stakeholder(s]
responsible for carrying them out. However, it also omitted
some proposals that had appeared in the non-paper,
particularly proposals generated during the consultations with
civil society groups and NGOs." Such gaps notwithstanding, the
document was ambitious. It set out a 'vision for the future of the
treaty body system’ designed to make the system ‘effective and
sustainable...contributing to a national debate and international
dialogue through predictable, periodic... expert-led independent
review... harmonized with other human rights mechanisms...
and enhancing the protection of human rights for all.”?® In
one example of the report’s ambition, the High Commissioner
envisioned the creation, by all states, of national mechanisms
that would report to the Treaty Bodies, carry out multi-
stakeholder consultations, evaluate the implementation of
Treaty Body recommendations, and generate national debates
on human rights protection.

Controversially, in a step unreflective of the conclusions of
earlier consultations, the High Commissioner afforded high
priority to a proposal to increase state engagement with
the Treaty Bodies by undertaking a complete overhaul of the
Treaty Bodies meeting procedures. Whereas the Treaty Bodies
presently wait to receive reports from states before including
them on the calendar for review, the High Commissioner’s
‘Master Calendar’ proposal would have established a schedule
according to which every state would report under every treaty
to which it is a party once every five years, with states reporting
to no more than two treaty bodies per calendar year. Under this
scheme, a Treaty Body would review a state even if it failed to
submit a report on schedule. The proposal would have required
the General Assembly to provide the Treaty Bodies with at
least 124 weeks of meeting time per year, 51 weeks more than
their 2012 allocation. This would have required an additional
$52 million annually, bringing the total cost of the Treaty Body
system to $108 million.”!

THE GENERAL
ASSEMBLY’S TREATY BODY
REFORM INITIATIVE

In late 2011, as the High Commissioner’s multi-stakeholder
consultations were reaching their anticipated conclusion,
some member states began objecting to aspects of the Treaty
Body strengthening process. This foreshadowed a challenge
to the High Commissioner’s vision from states with a different
understanding of what ‘strengthening’ the Treaty Bodies
should entail.



FIGURE 2: TREATY BODY STRENGTHENING PROCESS
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In a letter sent to the High Commissioner in October 2011, the
Russian Federation questioned her multi-stakeholder approach,
arguing that ‘the process of strengthening or reforming the treaty
bodies should primarily be subject to an interstate discussion.??
In a subsequent letter to OHCHR (December 2011), Pakistan also
noted that ‘while all stakeholders have a role to play, the States
parties are clearly the most important and cannot be placed on
par with civil society organisations or NHRIs', and concluded
that ‘as useful as all these interactions have been...they are no
substitute for a formal intergovernmental process...”” OHCHR
received a similar letter from China,* calling for ‘an open-ended
intergovernmental working group’ to reform the Treaty Body
system.

The critiques offered by these states went beyond a demand for
greater harmonisation of working methods. Russia, for example,
asserted that the backlog of reports and resource deficits were
partially a result of the assumption by Treaty Bodies of ‘additional
responsibilities not envisaged in the..treaties.”” It objected
to proposals to convene regional sessions outside Geneva, to
strengthen follow-up procedures, to call on states to take actions
aimed at betterimplementation of Treaty Body recommendations,
and to place OHCHR field staff in regional offices to monitor the
implementation of recommendations.?® Russia also objected to a
proposal for the Treaty Bodies to follow-up on recommendations
by Special Procedures, though it expressed interest in taking
steps 'to unify Universal Periodic Review and treaty body goals,
modalities, and methods of work.'?

China’s main concern was to stop Treaty Bodies from ‘goling]
beyond the activities authorized by the treaties, and avoid
politicization and selectivity in their work.” In this regard, it
criticised the Treaty Bodies' follow-up procedures as ‘burden(ing]
the States parties with extraneous obligations.” China also called
for limits on the Treaty Bodies' use of ‘unverified information’
from non-governmental organizations®” and proposed that
states negotiate a ‘code of conduct for committee members...to
prevent abuse of authority and misconduct™. It also called for
the addition of a ‘general debate’ agenda item during the annual
meetings of states parties that would allow states to comment on
Treaty Body methods of work.*!

In late December 2011, in the midst of these expressions of
discontent, Russia circulated a draft proposal among states
to establish an ‘open-ended Working Group of the General
Assembly’ to carry out negotiations on the reform of the Treaty
Body system. In an effort to accommodate states’ concerns,
OHCHR announced two additional Treaty Body strengthening
consultations for states, in February 2012 in Geneva and in
April 2012 in New York. Nevertheless, in February 2012, Russia
formally tabled a draft resolution at the General Assembly that
would establish an intergovernmental process on ‘strengthening
and enhancing the effective functioning’ of the Treaty Bodies.*2 On
presenting the resolution, Russia argued that [ilt is unacceptable
to ignore the views of Member States™®.

When the General Assembly moved to consider the draft
resolution, the United States called for a vote. The resolution was,
however, adopted, with 85 states voting in favour, none against,
and 66 abstaining.®

Abstaining states expressed concern about the timing of the
initiative given that the High Commissioner’s process had
not yet reached its conclusion.®® They noted the need for any
Treaty Body reform process to take into account the views of all

relevant stakeholders, including Treaty Body experts, civil society
organisations, and national human rights institutions. Abstaining
states also argued that the intergovernmental process should not
result in the adoption of proposals that would have a detrimental
impact on Treaty Body independence.®* Notwithstanding these
concerns, many states recognised that action by the General
Assembly would, in the end, be necessary anyway, in order for
changes to be made to the funding arrangements for Treaty
Bodies.

General Assembly resolution 66/254%7 requested the President of
the General Assembly to launch an intergovernmental process,
to consist of ‘open, transparent and inclusive negotiations on how
to strengthen and enhance the effective functioning of the human
rights treaty body system.” It called on the President to appoint
two co-facilitators to assist in leading the process, which was to
begin ‘no earlier than April 2012.”%® That month, the President
appointed the Permanent Representatives of Iceland and
Indonesia as co-facilitators of the intergovernmental process.
In November 2013, the Permanent Representative of Tunisia
was appointed as a co-facilitator, replacing Indonesia. The co-
facilitators would come to play a key role in identifying areas of
general agreement and facilitating the negotiation of carefully
calibrated language covering those issues where disagreements
were most acute.

The intergovernmental process consisted of several informal
meetings to which all UN member states were invited. These
began in July 2012, following the publication of the High
Commissioner’s report.¥ In the late summer of 2013, the co-
facilitators elaborated their first draft of a proposed outcome
resolution for the intergovernmental process.® In early February
2014, states came to an agreement on a draft outcome resolution,
the financial implications of which were confirmed by the General
Assembly's Fifth (Budgetary) Committee on 28" March 2014.%
The General Assembly formally adopted the resolution on 9"
April 2014. The resource changes it calls for will take effect as of
1¢t January 2015.

Despite the non-state origin of the great majority of the
recommendations that were to be discussed, the General
Assembly consultations accorded only a modest participatory
role for non-state stakeholders. Indeed, the General Assembly
resolution creating the intergovernmental process expressly
required the co-facilitators to ‘work out separate informal
arrangements’ with stakeholders other than states.“? Despite
such strictures, a number of external voices were heard during
the discussions. For example, Treaty Body experts briefed states
during the first informal consultations in July 2012 and were
invited, alongside representatives of national human rights
institutions, to contribute during consultations in early 2013.4
Civil society, however, was not allowed a voice at the consultations
and had to make do with separate avenues of engagement
created by the co-facilitators.* At the urging of NGOs, led by
Amnesty International and the International Service for Human
Rights, the co-facilitators convened a side event during the July
2012 consultations at which an NGO representative was invited to
speak, followed by three “civil society forums’ in New York, with a
videoconference link to Geneva - the last one of which was in held
May 2013. And on a number of occasions the co-facilitators met
with members of the Treaty Bodies, including their chairs, both in
person in New York and Geneva and via videoconference.*

Kyung Wha Kang, Deputy High Commissioner for Human Rights and Michael O'Flaherty, member of the Human Rights Committee, at Dublin 2 meeting
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OUTCOME OF THE
INTERGOVERNMENTAL
PROCESS

The intergovernmental process was characterised by difficult
negotiations between groups of states with significantly
divergent positions on key issues. Some states sought to
require Treaty Bodies to reform their procedures in order to
create a role for states in articulating those procedures and
to strengthen states’ oversight of the Treaty Bodies work.
Others opposed these efforts, emphasising the importance of
protecting Treaty Body autonomy and preserving their essential
function, the independent assessment of state compliance with
treaty obligations. Some states acknowledged that the Treaty
Bodies required resources for more meeting time and staff
support, but were reluctant to increase overall funding levels
significantly and instead sought to find ways to limit operating
costs and improve efficiency. These and other areas of debate
meant that the co-facilitators faced a daunting task in trying to
reach a consensus outcome.

WORKING METHODS AND
INDEPENDENCE

The High Commissioner’s report called on the Treaty Bodies to
take a number of steps towards harmonising and simplifying
their working methods in order to make it easier for states to
comply with their reporting obligations. To this end, the High
Commissioner called on Treaty Bodies to offer states a simplified
reporting procedure, streamline their concluding observations,
and align their methodologies for dialogues with states,
interactions with stakeholders and the elaboration of ‘general



comments.” In order to facilitate these harmonisation efforts,
the High Commissioner endorsed a recommendation from the
Poznan consultation to empower Treaty Body chairpersons to
make procedural decisions on behalf of the Treaty Bodies they
represent (provided they have previously discussed the matter
with their respective memberships], with the option for an
individual Treaty Body subsequently to dissociate itself from
the decision (the Poznan Formula’). On the issue of conduct
of individual members, the High Commissioner recommended
that the Treaty Bodies adopt the ‘Addis Ababa Guidelines,” a
document endorsed by the Treaty Body chairpersons at their
annual meeting just weeks prior to the publication of the High
Commissioner’s report.*’

The High Commissioner directed these recommendations on
harmonising and streamlining working methods to the Treaty
Bodies themselves. States were not called upon to impose any of
the recommendations on the Treaty Bodies; rather, states were
requested to comply fully with the new procedures once adopted by
Treaty Bodies and to provide funding where necessary in support of
the changes.”® This approach reflected a determination to uphold
the operational independence of Treaty Bodies, in line with the
human rights treaties, which make clear that the legal competence
to determine working methods and rules of procedure lies solely
with the Treaty Bodies themselves.

Despite the High Commissioner’s finely balanced treatment of
Treaty Body working methods, the issue became a central focus
of intergovernmental negotiations in New York, as it lay at the very
heart of different state conceptions of the nature and role of the
Treaty Body system.

Some states expressed interest in addressing working methods
because they hoped to encourage the Treaty Bodies to make the
changes proposed by the High Commissioner. They were aware
of concerns that their commentary could be seen as infringing
on Treaty Body independence and sought to avoid this by only
‘recommending’ the changes.

On the other hand, it became evident from the outset of
negotiations that a small group of states (including those that had
called for the establishment of the intergovernmental process)
known as the ‘Cross-Regional Group’ [CRG)* considered reform of
working methods to be the primary objective of the exercise. These
states objected to the Treaty Bodies” development of practices and
procedures that in their view were not conducive to promoting
constructive dialogue between states and the system. The CRG,
together with some members of the Association of Southeast
Asian Nations (ASEAN]J, argued that certain Treaty Body practices
exceeded the mandates accorded to them by their respective
treaties. This included the Treaty Body practice of interpreting the
scope of treaty provisions in their ‘general comments,” and the
creation of new procedures including efforts to ‘follow-up” with
states on the implementation of recommendations.

The CRG put forward a range of proposals on Treaty Body working
methods. While the goal of strengthening dialogue between Treaty
Bodies and states through improved working methods was not
without merit, the CRG’s proposals nonetheless raised concerns
vis-a-vis the operational autonomy of Treaty Bodies. For example,
some proposals were articulated as directives to the Treaty Bodies
rather than as recommendations, while others sought to give
states a formal role in setting working methods. If adopted, these
proposals would have urged Treaty Bodies to work with states to

align their various procedures, called on them always to request
new information from states in writing and in advance of a dialogue
rather than during it, and called on states parties to evaluate the
working methods of the Treaty Bodies at their annual meetings/
conferences. These proposals were opposed by a number of
members of the Western European and Others (WEQG) group.

The CRG also expressed concerns about what it viewed as the
lack of objectivity and impartiality on the part of some experts. As
an example, it noted the practice of explicitly citing information
submitted by NGOs. In response, in April 2013, the CRG proposed
the adoption of a draft ‘Code of Conduct’ for Treaty Body experts
(similar to that established in 2006-2007 for Special Procedures)
and throughout the remainder of the negotiations pressed for the
inclusion of such a Code in the outcome. The proposed Code of
Conduct would set down basic parameters of behaviour covering,
inter alia, Treaty Body interaction with ‘influence groups, including
civil society institutions’, the consideration of information that
is not ‘objective’, and the exercise of ‘restraint, moderation, and
discretion” in their interaction with states parties.® Of particular
concern vis-a-vis the independence of the Treaty Bodies, the
proposal called for the establishment of an 'Ethics Council’ made
up of state party and Treaty Body representatives that would
examine alleged breaches of the Code.

While taking account of these differing positions, the final General
Assembly resolution remained broadly reflective of the High
Commissioner’s original approach. The resolution encourages
Treaty Bodies to continue reforming their working methods to bring
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them in greater harmony with one another and to take steps such
as offering a ‘'simplified reporting procedure’. It also encourages
states to consider accepting the simplified reporting procedure and
submitting and updating a ‘common core document’. Such steps
could, in theory, reduce states’ reporting burdens by enabling them
to address issues relevant to multiple human rights treaties in a
single, periodically updated common core document rather than
repeating such information in their reports to multiple different
treaty bodies. The resolution also invites Treaty Bodies and OHCHR
to ‘continue to work to increase coordination and predictability
in the reporting process... with the aim of achieving a clear and
regularized schedule for reporting by States parties’.

The CRG's concerns are addressed through what might be termed
‘hortatory observations’ that are not binding on the Treaty Bodies.
For example, the CRG's position regarding working methods is
reflected in the resolution’s call for Treaty Body activities to ‘fall
under the provisions of the respective treaties, thus not creating
new obligations for states parties,™ and frequent references to
the need for the Treaty Bodies to respect their ‘specific mandates.’
Similarly, the resolution’s preamble reflects the CRG's opposition
to adversarial scrutiny by the Treaty Bodies, identifying the need for
human rights activities to be ‘based on the principle of cooperation
and genuine dialogue.” And the resolution frequently encourages
the Treaty Bodies to ‘bear in mind" states parties’ views on their
procedures - such as the methodologies adopted for dialogues
with states, for developing concluding observations, and for
drafting General Comments - as they pursue their harmonisation
efforts.5? The resolution also recommended more efficient and

effective use of meetings with state parties, including as a forum
for states to raise concerns related to working methods and rules
of procedure.®

The resolution did not endorse the CRG's argument that the Treaty
Bodies should curtail activities other than the review of state
reports and individual communications. Indeed, the resolution
acknowledges the important role played by General Comments®
and is notably silent on the issue of Treaty Body follow-up
procedures, which had been singled out for particular criticism.*

However, it does recommend that states parties make ‘more
efficient and effective use’ of meetings of states parties which
at present (with the exception of Committee Rights of Persons
with Disabilities) are only convened for the purpose of electing
members.% During negotiations, the CRG indicated that it
interprets this provision as recommending that meetings of
states parties discuss concerns about Treaty Body working
methods.

Importantly, the resolution reaffirms the ‘importance of the
independence and impartiality’ of Treaty Bodies, ¥ noting that
all stakeholders, ‘including the Secretariat,” should respect
Treaty Body independence and avoid any act that would
interfere with the exercise of their functions.*® The adopted text
does not include a Code of Conduct, following strong opposition
to the proposal on the part of many member states. In finely
balanced wording, the resolution takes note of the adoption
of the 2012 Addis Ababa Guidelines on the independence and
impartiality of Treaty Body members and encourages Treaty
Bodies to implement them,* but also encourages Treaty Bodies
to ‘consider and review' them taking into account the views
of states parties and other stakeholders.®’ This language was
proposed by the African Group as an alternative to the Code of
Conduct proposal, and gained the support of CARICOM states
and some of the members of ASEAN.*!

Finally, resolution 68/268 expressed support for measures
to strengthen the role of chairpersons, both to encourage
streamlining and harmonisation of working methods and
to address concerns about independence and impartiality.
In particular, the resolution supports the so-called "Poznan
Formula’ that would give chairpersons greater authority over
the Treaty Bodies' procedures.®? The resolution also ‘invites’ the
chairs to keep states parties updated on the implementation of
the ‘Addis Ababa Guidelines’.® Interestingly, in language that was
added in the final days of negotiations (at the CRG's insistence],
the resolution goes beyond the ‘Addis Ababa Guidelines” by
recommending a role for the Treaty Body chairpersons in
ensuring the independence of individual Treaty Body experts.
It addresses this by encouraging the Treaty Bodies to use the
annual meeting of the chairpersons as ‘a forum for open and
formal interactive dialogue in which all issues, including those
related to the independence and impartiality of treaty body
members, may be raised by States parties in a constructive
manner.”®* The resolution can be seen as positioning the meeting
of treaty body chairs as an accountability mechanism for treaty
body experts, not unlike the Special Procedure Coordination
Committee’s ‘Internal Advisory Procedure’. It remains to be
seen how the Treaty Bodies will receive this recommendation.
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REDUCING COSTS,
REINVESTING RESOURCES,
STRENGTHENING STATE
CAPACITY

Many states saw the essential purpose of the intergovernmental
process as resolving the resource crisis facing Treaty Bodies
by making progress on financial support, meeting time and
secretariat support levels. Figure 3 summarises the financial
situation facing the Treaty Bodies before and after the reforms.

Through resolution 68/286, the General Assembly reallocates
and rebalances the financial resources that the UN already
devotes to the Treaty Body system [(in 2012, $47 million from
the regular UN budget and nearly $5 million from OHCHR's
extra-budgetary funds). In essence, the resolution generates
considerable cost savings ($19.2 million per year] from funds
previously dedicated to conference services and reinvests these
into the broader system.

Donor states including the US, EU, Canada and Japan made
clear at the outset of the negotiations that while they recognised
the need to provide the Treaty Bodies with adequate meeting
time and staff support, they would not agree to provide these
unless the resolution simultaneously generated cost-savings
to offset the additional resources required. This followed, at
least in part, from the some states’ determination that there
be no absolute increase in the overall UN budget from the
2012-2013 biennium to the 2014-2015 biennium.® These states
acknowledged the importance of Treaty Body autonomy and
claimed that their proposed changes to working methods
did not infringe on the principle.® Nevertheless, the dilemma
remained that in order for cost savings to appear in the official
statement of budget implications accompanying the resolution
- thus making the ‘reinvestment’ of those resources possible
- the resolution could not simply recommend changes to the
working methods of the Treaty Bodies, but would need to decide
to affect them.

The main target of the cost-saving proposals was clear from the
start. 65% of the costs of the Treaty Body system in 2012 came
from document production, translation, and interpretation
(conference services). This is, in part, a result of the high costs
of the UN’s conference services.®” The High Commissioner had
directed a few recommendations to states and Treaty Bodies that
would have led to cost-savings in this area, most importantly
that state party reports should adhere to recommended page
limits (a proposal first made in 2006).%® She also recommended
that Treaty Bodies adhere to clear word limits when producing
documentation, and reduce requests for summary records of
certain meetings.

By Autumn 2013, certain states had come to object to the
proposal to impose page limits on their reports. Moreover,
they were concerned that even if all the cost-cutting
recommendations in the High Commissioner’s report were

adopted, the savings would not be sufficient to offset the costs
of proposed increases in meeting time and capacity building
programmes. States thus began to consider a new set of
potential cost-saving measures, such as placing page limits
on some Treaty Body documents and, more controversially,
limiting the Treaty Bodies™ entitlement to the UN's translation
and interpretation services. A group of states led by the CRG
strongly objected to these proposals on the grounds that they
violated the UN's principle of multilingualism. They put forward
a counter-proposal that would have required Treaty Bodies to
carry out all their operations in the six official UN languages.
This would have significantly increased the costs of the system,
since several Treaty Bodies have already voluntarily limited the
number of working languages.

Resolution 68/268 represents a compromise between these
various positions. As already noted, the resolution leads to
over $19 million in cost savings in 2015 alone and a similar
amount in subsequent years. The most significant cost-saving
measure is the decision to issue summary records of Treaty
Body meetings in only one UN language,* while providing
for the possibility that summary records be translated into
another UN language at a state party’s request.” This measure
is anticipated to save $5.5 million annually.”" Although the
decision was contested, states also agreed to limit their own
contribution to documentation costs by placing word limits
on their reports.” This will result in projected savings of $3.8
million annually.” The resolution also decided to establish a
10,700 word limit on all Treaty Body documentation™ (although
in practice this will only limit the length of the Treaty Bodies’
annual reports), leading to projected annual savings of $3.6
million.” The resolution further restricts the Treaty Bodies to
a maximum of three official working languages, while allowing
them to use a fourth official language on an exceptional basis
if they determine that this is necessary.”® This is projected to
result in annual savings of $1.1 million in interpretation and
$4.6 million in translation.”” The CRG's proposal to require full
‘multilingualism’ by the Treaty Bodies was not pursued, though
its guiding sentiment is reflected in the resolution’s preamble.”

Resolution 68/268 redirects and reinvests these cost-savings
and efficiencies towards priority Treaty Body activities.
Approximately $8.9 million per year from conference services
will now be redirected to supporting additional meetings; $3.7
million per year will be used to rectify a shortfall in General
Assembly funding for secretariat support and to provide capacity
for additional meetings,” and about $4.5 million per year will go
towards providing an enhanced capacity-building programme
for states.® The remaining savings will be reinvested to cover
the travel costs of Treaty Body experts attending additional
meetings®' and to provide additional administrative support and
technology capacity.®

The overall financial impact of the Treaty Body resolution is a
very modest increase in resources: just under $200,000 in 2015
and $1.3 million for the 2016-2017 biennium.® Of the funds
already provided to Treaty Bodies by the General Assembly,
$9.9 million previously dedicated to conference services will
effectively be provided to OHCHR, which will receive new
funding for 35 permanent staff and 3.8 temporary staff, to be
divided between support for the Treaty Bodies and support for
state capacity-building projects.

Animportant consequence of the financial resource reallocation
will be a significant increase in Treaty Body meeting time, which
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should in theory allow them to deal with backlogs of state
reports and continue their other important functions.

From the outset of the intergovernmental process, many states
raised objections to the High Commissioner’s proposal to
respond to meeting time challenges by developing a ‘Master
Calendar’. They did so for avariety of reasons including resource
concerns, doubts as to the proposal's feasibility (it would have
resulted in Treaty Bodies being in session for a substantial
portion of the year), and legal concerns [the proposal would
have extended the varying reporting periodicities set down in
the treaties to at least five years). Several states opposed the
proposal’s potential to lead to state reviews occurring in the
absence of a national report, or even a delegation. They argued
that this practice, which some Treaty Bodies already use in
cases of egregious non-reporting, is contrary to the aim of
promoting ‘constructive dialogue” between Treaty Bodies and
states parties. As a consequence of these doubts, the General
Assembly resolution does not endorse the High Commissioner’s
proposal, although it does leave some potential for future
reform in this direction by inviting Treaty Bodies and OHCHR
to ‘continue to work to increase coordination and predictability
in the reporting process... with the aim of achieving a clear and
regularized schedule for reporting by States parties.

As the extent of the resistance to the High Commissioner’s
proposal became clear, several states called for the
intergovernmental process to identify alternative means of
providing additional resources to Treaty Bodies in order to
allow them to meet for longer periods of time and to provide
them with greater levels of OHCHR staff support. In 2013, the
co-facilitators proposed a scheme that would provide adequate
time for the Treaty Bodies to review all states parties at least
every six years.® This would have required a total of 95 weeks
of meeting time for the consideration of state reports [not
including time for other functions).® States again rejected this
proposal based on resource and legal concerns.

Many states gave a more favourable reception to a proposal by
the European Union (EU]J, first circulated in late summer 2013.
In contrast to earlier proposals, which calculated meeting
time based on the levels of ratification of the human rights
treaties, the EU suggested a calculation based on the rate of
reporting to the Treaty Bodies (the average number of reports
and communications received by each Treaty Body over the
past four years). This formula assumed that the Treaty Bodies
would continue to review reports and communications at ‘at
least’ their present rate.?’” It allocated time for them to perform
their other functions and also provided an additional ‘margin’
of meeting time to be allocated to certain Treaty Bodies to
prevent them from accumulating further backlogs of reports and
communications. The original articulation of this proposal called
for approximately 84 weeks of meeting time (with a 5% ‘margin’],
though during the final stages of negotiations, in part as a result
of concerns that this would be inadequate to prevent the re-
accumulation of reporting backlogs, it was amended to provide
approximately 90 weeks of meeting time (representing a 15%
‘margin’] for the period 2015-2017.% The report also provides
resources for two OHCHR staff to support the Subcommittee on
the Prevention of Torture (SPT), which carries out field visits in
place of reviewing reports.®

The immediate impact of states’ agreement to this formula will
be an increase in Treaty Body meeting time from 74 weeks in
2012 to 90.6 weeks in 2015.7° From the perspective of the regular
budget, which does not reflect resources provided by the General
Assembly in response to ad hoc requests, this represents an
increase in regularly allotted time of 20.6 weeks,” comprising an
additional 12 weeks of meeting time to allow the Treaty Bodies
to manage their existing workload” and an additional 8.6 week
‘margin’ of meeting time to be distributed to those Treaty Bodies
at risk of accumulating a larger backlog.” For an overview of the
impact of the resolution on the meeting time and operational
costs of each of the individual Treaty Bodies, see figure 4.



It is important to note that resolution 68/268 only provides
adequate time for Treaty Bodies to review reports and individual
communications at approximately the rate that they are presently
receiving them; it does not provide the additional 106 weeks of
meeting time that the Secretary General's report estimated
would be needed to clear their existing backlog of 263 reports
(as of late 2011). Instead, the outcome ‘invites’ the Treaty Bodies
to undertake a ‘backlog clearing’ exercise in which they would
essentially reset’ the reporting cycle for each state as soon as
they are able to consider a ‘backlogged’ report, at which point the
state’s reporting cycle will begin anew.”

The resolution does not address the practical problems that
may arise with implementation of its solutions. For example, the
resolution could result in three of the Treaty Bodies convening
for more than three months per year.’”® In practice, these Treaty
Bodies dedicate some of their allotted time to ‘pre-sessional
meetings that not all experts attend. Nevertheless, the increase
in required meeting time will eventually stretch the limits of the
availability of the unpaid ‘volunteer’ Treaty Body experts,” in
addition to the availability of meeting facilities in Geneva. Certain
Treaty Bodies with larger membership have already taken steps to
alleviate the burden by, inter alia, convening in dual (or ‘parallel)

FIGURE 4: IMPACT OF THE GA RESOLUTION ON THE
WEEKLY OPERATING COSTS AND MEETING TIME
PER YEAR OF THE HUMAN RIGHTS TREATY BODIES*
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chambers for the consideration of state reports and returning to
the plenary for the adoption of conclusions.” Although earlier
drafts of resolution 68/268 endorsed this practice, the final text
omits all mention of the matter.”

As observed above, the outcome of the intergovernmental
process delivers new funding for secretariat support, equating
to an additional 22.8 (19 permanent, 3.8 temporary] OHCHR
staff members dedicated to supporting the Treaty Bodies.'®
Some of the funding will likely be used to ‘regularise’ the status
of those OHCHR staff who already service the Treaty Bodies but
who are currently funded with extra-budgetary resources (as of
November 2013, it is estimated that around a fifth of secretariat
staff are in this position).”® The remainder may be used to create
five additional posts (two permanent, three temporary). It is not
clear whether OHCHR will continue to use extra-budgetary
funds to provide further staff support for the Treaty Bodies.'®?

IMPROVING STATES’
COMPLIANCE WITH THEIR
TREATY OBLIGATIONS

Many of the recommendations that emerged from the Dublin
process focus on the need to improve state engagement and
cooperation with the Treaty Body system and their compliance
with treaty obligations. The Master Calendar proposal would
have made a comprehensive reporting schedule mandatory for
states, and the High Commissioner paired this requirement
with an offer to provide technical assistance from UN country
teams and OHCHR on preparing treaty reports or implementing
recommendations whenever needed She further called on states
to provide financial support for OHCHR's capacity-building
activities so that it might respond to all requests for support.

The High Commissioner did not endorse every recommendation
on implementation that emerged during the strengthening
process. In particular, her final report omitted recommendations
from NGOs calling for her to strengthen the follow-up process
and to plac personnel in each the OHCHR regional offices to
serve as focal points” monitoring state implementation of Treaty
Body recommendations. Yet she did call on states to consider
establishing mechanisms to serve as the core national bodies
interacting with Treaty Bodies, which the report called ‘standing
national reporting and coordination mechanisms’.'®

The intergovernmental negotiations were split on the question of
the most appropriate way to encourage greater state compliance
with their reporting obligations, with some viewing the problem,
primarily, as one of a lack of political will, and others seeing it as
a consequence of capacity constraints. States were also divided
on the issue of how — and whether - the General Assembly should
encourage states to implement Treaty Body recommendations.
The CRG expressed the view that the purpose of the Treaty Body
system, and the reform effort, should be to strengthen states’
capacity to comply with their human rights obligations. Members
of the African Group and CARICOM expressed a strong preference
for the provision of capacity-building assistance as the primary
means of encouraging increased compliance with reporting

obligations. ASEAN states meanwhile argued that the UN should
not provide capacity-building assistance unless specifically
requested to do so by states and with their consent.

Resolution 68/268 reflects all of these sentiments. The
resolution seeks to ‘strengthen[] the capacity of Member States
to comply with their human rights obligations” by creating an
expansive programme for OHCHR to assist states in "build[ing]
their capacity to implement their treaty obligations.™® This
programme will be funded by annually re-investing $4.5 million
of the money generated through cost savings, and will focus on
employing 16 new staff to carry out capacity-building activities
(with 10 based in OHCHR regional offices).’® Disappointingly,
while earlier drafts of the resolution stated that implementation
of Treaty Body recommendations was a legitimate aim of
capacity-building assistance provided to states, UN agencies
and country teams, such language was deleted in the final draft
at the request of the CRG.™

The resolution also alludes to the High Commissioner’s proposal
for states to create ‘standing national reporting and coordination
mechanisms’ (SNRCMs). Regrettably, the it fails fully to endorse
many of the High Commissioner’s useful proposals regarding the
establishment of 'SNRCMs,” which have the potential to improve
states’ compliance with their treaty reporting obligations and the
implementation of Treaty Body recommendations significantly.
However, the resolution does recognise 'that some States parties
consider that they would benefit from improved coordination
of reporting at the national level, and requests the Office of the
High Commissioner to include among its technical assistance
activities relevant assistance in this regard, at the request of a
State party, based on best practices.™ It remains to be seen
how states respond to this proposal and whether they will devote
the necessary attention and resources to establish effective and
inclusive SNRCMs, with or without OHCHR's assistance, in the
future.

Other measures in the resolution may indirectly serve to
strengthen states’ compliance with their treaty obligations,
for example, efforts by the Treaty Bodies to streamline and
harmonize their working methods should make the system more
predictable, understandable and accessible. The resolution also
provides the opportunity for members of state delegations who
are not able to travel to Geneva for the interactive dialogue in
Geneva 'to participate...by means of videoconference’.
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INCREASING
ACCESSIBILITY AND
VISIBILITY, INCLUDING
THROUGH TECHNOLOGY

The High Commissioner’'s Treaty Body strengthening process
placed significant emphasis on enhancing the system's
accessibility to stakeholders other than states. In contrast,
the General Assembly resolution’s treatment of the issue is
relatively limited. For example, although many participants
in the High Commissioner’s strengthening process voiced
support for webcasting public meetings, the draft resolution
provides rhetorical but not financial support for such a step. The
resolution ‘decides in principle’ to establish webcasting of
‘relevant’ meetings of the Treaty Bodies ‘as soon as feasible,’
and to this end requests the Department of Information to
report on the feasibility of webcasting in all six official UN
languages and archiving those webcasts in a searchable and
secure manner.'® This language was the result of difficult

negotiations regarding multilingualism and an insistence, on
the part of some states, that periodic reviews should only be
webcast with the consent of the reporting state. In the wake of
the intergovernmental process, OHCHR expressed an intention
to use extra-budgetary funding to establish webcasting of all
public meetings in 2015.

A key concern of many actors in the multi-stakeholder process
was the issue of reprisals against individuals and groups who
interact with the Treaty Bodies. The final resolution condemns
intimidation and reprisals and urges states to take all appropriate
actions to prevent and eliminate them. However, it does so using
language that is less protective than that used in other UN
resolutions, narrowing the definitional scope of activities that
can give rise to and actors that can be victims of reprisals.'”

In one aspect, resolution 68/268 may actually serve to restrict
stakeholderaccess to Treaty Bodies. The resolution recommends
that Treaty Bodies apply word limits to submissions from
‘relevant stakeholders."® A number of states objected to this,
noting that submissions by NGOs and NHRIs are not processed
and translated by the UN and thus do not impact on UN
resources. Other states, however, argued that page limits were
appropriate given the resolution’s imposition of limits to state
party reports, suggesting that all stakeholder inputs should be
limited in order to ‘level the playing field.” It remains to be seen
whether the Treaty Bodies will implement this recommendation.
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INCREASING TREATY BODY
COORDINATION WITH
OTHER UN ACTORS

One of the issues raised by the High Commissioner when
she initiated the strengthening process in 2009 was the need
to improve coordination between Treaty Bodies and other
relevant parts of the UN system, including other human rights
mechanisms and UN agencies. Following-up on this idea,
resolution 68/268 encourages OHCHR to work with various UN
actors, including UN country teams, to assist states parties (upon
their request) in preparing reports to the Treaty Bodies and in
developing programmes to support compliance with their treaty
obligations.”" However, the resolution is silent on the issue of
cooperation between Treaty Bodies and other human rights
mechanisms such as Special Procedures, perhaps in reaction to
statements by the CRG to the effect that such cooperation would
be inappropriate given the mechanisms’ different mandates.

SELECTION OF EXPERTS

The High Commissioner’s report on Treaty Body strengthening,
along with the consultations that informed it, devotes substantial
attention to improving the quality of Treaty Body membership,
primarily by promoting the nomination and election of the
most qualified and independent candidates for service. The
recommendations endorsed by the High Commissioner had the
goal, inter alia, of discouraging states from nominating active
diplomats and government officials as candidates for Treaty
Body membership.

The paucity of attention to the issue in resolution 68/268
again reflects the very different positions of states. The
resolution does not take up a proposal that serving government
officials and active diplomats be disallowed from standing
for membership.""? It similarly omits proposals for states to
adopt ‘open, transparent’ national processes for selecting
candidates. Instead, it ‘encourages States parties to continue
their efforts to nominate experts of high moral standing and
recognized competence and experience’ in human rights and



the subject covered by the relevant treaty, and ‘as appropriate,
to consider adopting national policies or processes’ for the
nomination of candidates, without recommending that such
national policies or processes share any particular qualities.'
The resolution also omitted a proposal to establish regional
quotas for Treaty Body membership.'* Rather, it requests
OHCHR, prior to any election, to prepare an information note on
the relevant Treaty Body’'s composition in terms of geographical
distribution, gender distribution, professional background and
representation of different legal systems,'™ and encourages
states to give consideration to these and other criteria in
electing experts.'"

REVIEW MECHANISMS

Resolution 68/268 contains two review mechanisms designed to
assess the impact of the decisions taken and recommendations
made by member states on the functioning of the Treaty Body
system.

First, the resolution establishes that the General Assembly
will review the amount of meeting time allocated to Treaty
Bodies on a biennial basis, calling on the Secretary-General
to recommend the amount of meeting time to be awarded
to them on the basis of the number of reports and individual
communications received by them during the previous four
years. In the same report, the Secretary-General is requested to
describe the progress achieved by the Treaty Bodies in realizing
greater efficiency and effectiveness in their work'.

Second, by no later than 2020, the General Assembly will
undertake a comprehensive review of the effectiveness of
measures taken ‘in order to ensure their sustainability, and,
if appropriate, to decide on further action to strengthen and
enhance the effective functioning of the human rights treaty
body system’.

PART Il

REFLECTIONS AND NEXT STEPS

The Dublin Process and the High Commissioner’s report drew
attention to the significant challenges facing the Treaty Body
system and offered recommendations that, if implemented,
would go a long way towards addressing those challenges,
enabling each Treaty Body to fulfil its valuable and unique role in
contributing to the promotion and protection of human rights. The
outcome of the General Assembly’s intergovernmental process
represents an important milestone on this journey, but there is a
long way still to go.

The mostsignificantreformsintroduced by the intergovernmental
process relate to financial, time and human resources. Here,
savings from reduced spending on conference services have
the potential, in the short- to medium-term, to make a real
difference to the working methods, efficiency and effectiveness
of the Treaty Body system. In the longer-term, however, it is
inevitable that the issue of resources will have to be re-visited,
including through the review mechanisms built into the final
outcome.

With the ink now dry on resolution 68/268, attention must now
shift to implementation of its decisions and consideration of
its recommendations, and to advance the goals of the broader
reform effort as set down by the High Commissioner. In that
regard all stakeholders, including states, Treaty Bodies, OHCHR
and civil society must play a role.

Treaty Bodies need to consider how to react to the General
Assembly’'s recommendations concerning their methods of
work while respecting Treaty Body independence and remaining
accessible to non-state actors. Operating in a more systemic
fashionwill require a correctapplication of the "Poznan Formula'.
For this to happen, it will be necessary for all proposals that
envisage systemic reform to be carefully considered by each
Treaty Body before the annual meeting of chairs. Thereafter,
Treaty Body members should have another opportunity to
discuss any decisions reached.

States should look to make use of the opportunities presented
by the General Assembly outcome, for example the simplified
reporting procedure and the common core document, to
strengthen engagement and improve compliance. They should
do soin cooperation and dialogue with Treaty Bodies, while fully
respecting their independence and impartiality.

Moreover, all stakeholders should take steps to accomplish
the broader goals for ‘strengthening” the Treaty Bodies as
identified in the Dublin Process and by the High Commissioner.
Although the General Assembly outcome failed satisfactorily
to address implementation of and follow-up on Treaty Body
recommendations, states, Treaty Bodies, OHCHR and NGOs
should continue to focus on this, for example by taking steps
to mainstream Treaty Body recommendations across the work
of the Organisation, ensuring coordination and cooperation with
otherinternational and regional human rights mechanisms, and
by establishing, or encouraging states to establish, 'standing
national reporting and coordination mechanisms'.

In all of this, OHCHR has a vital role to play in ensuring that
Treaty Bodies continue to receive the support they need to carry
out their work effectively, even as workloads increase. The High
Commissioner remains the essential actor to drive the process
of Treaty Body strengthening in a manner that is respectful of
the Treaty Bodies” autonomy.

Looking at the longer-term, it should be recalled that the
current round of reforms is modest by design. As a diplomat at
the General Assembly recently said: ‘at most this is a sticking
plaster - albeit a very large one'”. In other words, bigger
questions related to fundamental deficiencies in the system
remain unaddressed, and in the long-term it is likely that
problems will re-emerge.

In order to properly address those problems, at some point it will
be necessary to consider deeper and more fundamental reforms
of the system once again, within an inclusive, cooperative and
respectful process of consultations involving states, Treaty Body
members, civil society and other stakeholders. More modestly,
it may also be necessary to reconsider the idea of a ‘master
calendar’.

Whatever further reforms are considered, states and other
stakeholders must be guided by a single overarching goal: to
strengthen the promotion and protection of all human rights.
It is within this framework that the Treaty Bodies should be
empowered to fulfil their indispensible role within the human
rights architecture of the United Nations.
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