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The right to effective remedy

l. Effective remedy

To protect the environment and the human rights that depend on it, everyone has the human right to an
effective remedy for violation of their rights.

The Universal Declaration of Human Rights (art. 8) states: “Everyone has the right to an effective remedy
by the competent national tribunals for acts violating the fundamental rights granted him by the constitution
or by law.” This protection is repeated in many human rights treaties, including the International Covenant
on Civil and Political Rights (art. 2(3)).

Il. International human rights law

Human rights bodies have applied this principle to human rights infringed by environmental harm.
Examples include:

e The Committee on Economic, Social and Cultural Rights (pp. 28-30) has urged States to provide for
“adequate compensation and/or alternative accommodation and land for cultivation” to
indigenous communities and local farmers whose land is flooded by large infrastructure projects,
and “just compensation [to] and resettlement” of indigenous peoples displaced by forestation.”

o The Special Rapporteur on the situation of human rights defenders (paras. 70-73) has stated that
States must implement mechanisms that allow defenders to communicate their grievances, claim
responsibilities, and obtain effective redress for violations, without fear of intimidation.

e Other special rapporteurs, including those for housing, education, and hazardous substances and
wastes, have also emphasized the importance of access to remedies within the scope of their
mandates. (See Individual Report on Special Procedures, sec. lII.A.3.)

e At the regional level, the European Court of Human Rights has stated that individuals must “be
able to appeal to the courts against any decision, act or omission where they consider that their
interests or their comments have not been given sufficient weight in the decision-making process.”

e The Inter-American Commission on Human Rights and the Inter-American Court of Human Rights
have stated that the American Convention on Human Rights requires States to provide access to
judicial recourse for claims alleging the violation of their rights as a result of environmental harm
(Individual Report no. 13, sec. Ill.A.3).



http://www.un.org/en/universal-declaration-human-rights/
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/MappingReport.aspx
http://srenvironment.org/mapping-report-2014-2/
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/68/262
http://srenvironment.org/mapping-report-2014-2/
http://worldlii.org/eu/cases/ECHR/2004/621.html
http://srenvironment.org/mapping-report-2014-2/

The Court of Justice of the Economic Community of West African States has stressed the need for
the State to hold accountable actors who infringe human rights through oil pollution, and to ensure
adequate reparation for victims.

International environmental law

International environmental instruments support an obligation to provide for effective remedies. Examples

include:

Iv.

Principle 10 of the Rio Declaration states: “Effective access to judicial and administrative
proceedings, including redress and remedy, shall be provided.”

The Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access
to Justice in Environmental Matters, which has many parties among countries in Europe and central
Asiq, includes detailed obligations on access to remedies (art. 9).

Countries in Latin America and the Caribbean are currently negotiating another regional
agreement on rights of access to information, participation, and remedy.

Many other multilateral environmental agreements establish obligations for States to provide for
remedies in specific areas. Examples include:

The United Nations Convention on the Law of the Sea requires States to ensure that recourse is
available within their legal systems to natural or juridical persons for prompt and adequate
compensation or other relief for damage caused by pollution of the marine environment (art. 235)
Some agreements establish detailed liability regimes for environmental harm of particular kinds; a
leading example is the International Convention on Civil Liability for Qil Pollution Damage.

National environmental law

At the national level, many but not all States have adopted legal procedures that provide for effective
remedies for violations. Good practices include specialized environmental courts, relaxed requirements for
standing for plaintiffs in environmental cases, and national human rights commissions that hear
environmental claims. Examples of these and other good practices are available at the website of the
United Nations Special Rapporteur on human rights and the environment.



http://www.courtecowas.org/site2012/pdf_files/decisions/judgements/2012/SERAP_V_FEDERAL_REPUBLIC_OF_NIGERIA.pdf
http://www.unep.org/documents.multilingual/default.asp?documentid=78&articleid=1163
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
http://www.cepal.org/en/principio-10
http://www.cepal.org/en/principio-10
http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/International-Convention-on-Civil-Liability-for-Oil-Pollution-Damage-(CLC).aspx
http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/GoodPracticesCategories.aspx
http://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/GoodPracticesCategories.aspx

